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Criticisms of the Modern Bar 1 
Answered by Robert T. Swaine 

Critics of the profession charge that 
the Bar is tainted with the morals 
and manners of the market place. 
Robert T. Swaine accepts this chal- 
lenge, and defends the necessity for 
large law firms specializing in the 
business and legal problems of their 
clients. In this article, originally de- 
livered as an address before the Law 
Club of the City of Chicago, Mr. 
Swaine also has a word to say to 
lawyers who deplore the “decline in 
the public influence of the Bar”. 


George Rossman Discusses 2 
Montesquieu's Influence 


Montesquieu’s Spirit of Laws, pub- 
lished just two hundred years ago, 
had a profound influence upon the 
men who drafted the Constitution. 
Judge Rossman discusses the effect of 
this work upon the fundamental doc- 
ument in our legal system, and de- 
partures from the ideals expressed 
by the great French writer which 
have come about in our own times. 
He urges a re-examination of the 
Spirit of Laws, and suggests that we 
could profit by a return to its prin- 
ciples. 


Walter P. Armstrong Reviews 3 
Two Books on the Presidency 

Edward §. Corwin’s The President: 
Office and Powers and James Hart's 
The American Presidency in Action, 
1789, received such provocative and 
interesting review by Walter P. Arm- 
strong that we felt his comments de- 
served publication as a full-length 
article. The increment in Presiden 
tial power, usually at the expense of 
power held formerly by Congress, is 
one of the most discussed issues of 
the day, and Mr. Armstrong offers 
some thoughtful suggestions on the 
subject. 


tered as second class 
Price per copy, 75c: to Mem 





matter Aug. 25, 
. 50c; per year, $5.00: to Members, $2.50; to Students in Law Schools, $1.50. 


In This Issue 





Ben W. Palmer Continues 4 
His Series on the Supreme Court 


Should the Supreme Court read the 
election returns and interpret the 
Constitution to conform to their con- 
ception of the Zeitgeist? In the eighth 
article of his series on the Supreme 
Court Mr. Palmer notes that many 
of our political leaders have advo- 
cated this, and points out the results 
which may follow if the Justices ad- 
here to this theory. 


Robert B. Ely Ill Proposes 5 
an International Tribunal 

Robert B. Ely III catalogues the 
weakness of the present system of 
international law, and proposes that 
nations with similar legal traditions 
establish an international court 
whose authority would be binding 
upon individuals to decide questions 
of international law arising among 
citizens of the member countries. 


Albert P. Blaustein Writes 7 
of Lawyers in the Senate 
Albert P. Blaustein has studied the 


composition of the Senate in the 
new Congress. He finds that sixty- 
seven Senators are lawyers, with de- 
grees from some forty law schools. 
In entertaining style, he points out 
that the new Senate is well-qualified 
to handle the technical problems of 
law-making. 


George Rose Outlines s 
“The Right To Work” 

In upholding the constitutionality 
of the Wagner Act, the Supreme 
Court described the right to self-or- 
ganization as a “fundamental right” 
of employees. From this, labor lead- 
ers have argued that the closed shop, 
which they maintain is an essential 
of union security, is also a funda- 
mental right. Mr. Rose examines the 
consequences of this argument, and 
refutes it, pointing out that the 


1920, at the Post Office at Chicago, Iil.. 


right to work exists regardless of the 
right to self-organization. He calls 
for preservation of the right to work 
as superior to union rights. 


A Judge Compares Verdicts 9 
with His Own Findings 

Lawyers and laymen alike are curi- 
nearly the 
Anglo-American system®of trial by 
jury correct result. For 
twelve years Judge Hartshorne has 
recorded the outcome of jury trials 


ous to know just how 


reaches the 


in his own court, comparing them 
with what would have been his de- 
cision had the cases been tried with- 
out jury. Here he reports the result 
ef his study, which indicates that 
trial by jury is by no means so hap- 
hazard a means of obtaining justice 
as its critics maintain. 


Proceedings at Judicial 
Conference Are Summarized 
The Judicial Conference of the 
United States is of interest to all 
lawyers, whether or not their duties 
carry them into the federal courts. 
A full summary of the 1948 Confer- 
ence begins on page 118. 


10 


Books on Lincoln and Jeffreys 11 
Are Reviewed by Palmer, Ransom 
Among the books reviewed in our 
“Books for Lawyers” department 
this month are The Lincoln Papers, 
edited by David C. Mearns, and 
Judge Jeffreys, by H. Montgomery 
Hyde. 

Ben Palmer finds that The Lincoln 
Papers will probably not change the 
verdict of history on any part of 
the Lincoln tradition, but recom- 
mends the collection for all inter- 
ested in Lincolniana. His entertain- 
ing review catches the humor of many 
of the letters, a humor which must 
have appealed to the Civil War 
President. 

“The hanging judge”—Jeffreys— 
has become a legend in Anglo-Amer- 
ican law. Judge Ransom’s review of 
this new biography finds that it re- 
veals Jeffreys as “a human being, 
perhaps an understandable being, 


not a monster”. 
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ESSENTIAL BOOKS FOR LAWYERS 


... active in corporate affairs! 


Here is a presentation of informative books 
to help you on today’s complex problems: 


CORPORATE RESOLUTIONS «aiics: 


@ By Isabel Drummond, of the Philadelphia Bar 


An outstanding, up-to-date reference and guide 
for lawyers concerned with management and op- 
eration of corporations. 1,094 practice-tested and 
expertly framed forms covering practically every 
phase of corporate functioning. This volume gives 
a cross-sectional view of the law governing the 
specific transaction and brings you abreast of all 
new developments. Details of resolution structure 
are brought to your attention to reduce the possi- 
bility of missteps. Interstate variations are ‘high- 
lighted’ so as to avoid later repercussions. Explana- 
tory footnotes indicate what to do and how to do 
it; references are made to treatises, law journals. 


814 pages. $1 0.00 


TRUST RECEIPTS these eget stores 
@ By George B. McGowan, Vice Pres., Corn Exchange Bank 
Trust Co. 


A constant reference in an important field of financial operation where 
banking and law overlap. It clearly illustrates the rights of the entruster 
and the trustee and summarizes transactions where trust receipts are in- 
volved. It points out variations in state laws as to the status of a trust 
receipt, focuses attention on the basic divisions of their use: release of 
documents, exchange of documents, and withdrawal of collateral. In- 
dispensable guide for those who use — or could use — this method of 
financing transactions. 198 pages. $4.00 


CORPORATION LAW ore circctors 
@ By William J. Grange, of the New York Bar 


Here is an important book that is of tremendous value to lawyers 
concerned with the functioning of the corporation as a going entity. 
It alerts you to potential risks of irregularities contrary to legal require- 
ments. The book considers the legal aspects of corporate existence — 
from incorporation to dissolution. Brief historical surveys are woven 
into the text to aid in establishing an all-angle perspective of essential 
factors of corporate law. The volume sets a new and high standard of 
safety for those responsible for the legal phases of corporate activities. 


904 pages. $7.50 
INSURANCE thie aition 


@ By S. B. Ackerman, of the New York Bar. Professor of 
Insurance, New York University 





Revised, enlarged, and completely up-to-the-minute this book brings 
out features of insurance and the legal considerations of their principles. 
In practical terms it offers vitally important information for safeguarding 
the capital assets of a corporation. It helps determine proper coverage 
on a wide range of situations likely to arise; what type of policy is best 
suited for a specific need, and the rights of the insured and insurer. It 
clarifies clauses that may be added to policies, under varying conditions, 
to extend or limit present and future coverage. The book is an aid to 
sound judgment for establishing a continuing protection to cover the full 
range of corporate risks. 770 pages. $6.00 
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“Life Insurance 
and 
Business Purchase 
Agreements” 
by 
DEANE C. DAViS 


Vice President 
and General Counsel 


NATIONAL LIFE INSURANCE CO. 














A New, Comprehensive, Authoritative 
Book (69pp) at Cost 


Price $1.50 postage paid 


NATIONAL LIFE 


INSURANCE COMPANY 


wonreeucr VERMONT 


Established 1850 


Purely Mutual - 

















Assisting Lawyers 
Everywhere 


Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


® Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 


(OF SYSTEM | 


The Corporation Tra Teast Company 





CT Corp ration System 
and Associated Companies 


Albeny 6 Hewt rent Jersey City 2 15 Exchonge Ploce 
Attonta 3 7 ty Street, w tos Angeles 13 510 S. Spring Street 
Bolnmore 2 10 Light 5 Saeed Minneapolis ) 409 Second Avenve 5. 
Boston 9 10 Post Office Squore New York 5 
Buftete 3 S Main Street “o 123 5S. Brood Street 
Chicago 4 208 S. Le Solle Street Pittsburgh 22 535 Smithfield Street 
Cincinnoti 2 44) Vine Street . Me. 3 57 Exchonge Street 
Clevelond 14 925 Euclid Street Son Froncisco 4 220 Montgomery Street 
! 130? Moin Street Seottle 4 1004 Second Avenve 
Detroit 26 719 Griswold Street St. Lovis 2 314 North 
Dever, Del Green S Wako Ww. 
Wile ingtoe OF 100 West 10% Street 
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*The Certified Property Manager 


(CPM) is an experienced real es- g 
tate manager. With other CPMs he ea 
belongs to the Institute of Real y 


Estate Management, a professional 

society. His company, or the company by 
which he is employed in an executive ca- 
pacity, may apply to be accredited. If found 
fully qualified, the firm may display the em- 
blem shown here, and use the emblem in its 
advertising. There’s no charge made by the 
Institute for this recognition but the firm 


must be reaccredited each year. 








Place Your Properties 

























with an A.M.O. 


OU can be certain of getting ability and integrity when you 

retain an Accredited Management Organization. For com- 
panies displaying the A.M.O. emblem submit annually to a scrutiny 
of their methods and financial positions. 

This emblem is issued by the Institute of Real Estate Manage- 
ment only after a careful examination of the methods of firms 
applying for it. 

This is a service to property owners who wish to place their prop- 
erties under management of proved competence and reliability. 

As a property owner, you know in advance that any firm dis- 
playing the A.M.O. emblem: 

1. Is reputably engaged in the business of property manage- 
ment; 
2. Is managed by men experienced in property management; 
3. Has adequately bonded all personnel handling or account- 
ing for money; 
4. Carries 100 per cent of its clients’ funds in bank accounts 
separate from those of the firm; 
5. Receives no rebates or other benefits without its clients’ 
knowledge; 
Advertises honestly ; 
Has at least one Certified Property Manager” as an exec- 
utive in its management activities; 
8. Maintains membership in its local Real Estate Board, or 
with the National Association of Real Estate Boards. 


allt 


Write the Institute of Real Estate Management, 
22 W. Monroe St., Chicago, IIl., for a list of 


Accredited Management Organizations 


INSTITUTE OF REAL ESTATE MANAGEMENT 


AFFILIATED WITH THE NATIONAL ASSOCIATION OF REAL ESTATE BOARDS 
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Just Off The Press! sccccccccccccceccccs 


JUVENILE DELINQUENCY 
IN MODERN SOCIETY 


By Martin H. Neumeyer 

Professor of Sociology, University of Southern California 
THIS new study of juvenile delinquency in contemporary American Rr 
society deals with its subject chiefly from the viewpoint of modern f 
social science, indicating the major basic factors and generating condi- 
tions and describing effective agencies and methods of delinquency ( 
control. Research in the ecology of delinquency has made marked 
progress, analysis of causation and treatment has been sought along 


empirical and experimental lines; yet much of the literature on the 
at are your subject lacks scientific validity. 
Professor Neumeyer has surveyed those books, research reports and 
magazine articles from both American and European sources that show 
l b k d evidence of scientific approach; he has integrated and summarized the 
aW OO S an Case significant material to clarify the broad outlines and complex causes of 
present-day delinquency trends, and then has proceeded to more de- 
tailed studies of various aspects of the problem. The questions, research 


fil es r eally WwW orth ? social chases AOE ag designed to aid the reader in investigating 
i ait i a CHAPTERS INCLUDE: 


Juvenile Delinquency as a Social Problem Factors * Economic and Physical Envi- 
* Extent and Diswibotian of Juvenile ronmental Factors * Law Observance and 

















and any other cause (except misplacement 
or mysterious disappearance, wear and tear, 
deterioration, vermin and acts of war). 


. ° Deli y? ling y Trends in Enforcement * Discovery and Methods of 
As an attorney, you draw your livelihood from Contemporary PR oe Society * Per- Procedure * The Juvenile Court and 
i sonality Factors: Physical, Mental and Probation Services * Institutions and 
your law books. Your files and case records Emotional + Personality Factors: Charac- Agencies of Treatment + Getting at the 
. ter and Behavior Traits «+ Home and Reots of Delinquency * Social Action and 
represent long hours of work. Family Conditi *c hip and j Procedures * Community Or- 
: Juvenile Gangs + Influence of Commu- guienion * The Study of Juvenile 
The cost of loss, damage or destruction of alty1 ¢ PopaletionendCaltars! = —_ Delinquency 
, : : See for yourself how thoroughly this book covers its field. You may 
your books and records is too serious an exposure examine Juvenile Delinquency in Modern Society for 10 days free of 
to leave unprotected. The surest safeguard is the charge. Mail the coupon below today! 
Hartford Valuable Papers Insurance Policy, which: | Serenata: ab element, 
| 0D. Van Nostrand Company, Inc. | 
: | 250 Fourth Avenue, New York 3, N. Y. | 
Covers books, records, files, drawings, ab- | Please send me a copy of JUVENILE DELINQUENCY IN MODERN 
2s : SOCIETY for examination. Within 10 days | will either return the book 
stracts, deeds, mortgages, SRARMSCEI PES used | to you without obligation or send you $3.75, plus a few cents postage. | 
in business and professional activities, against ii NA eater en. eel ee 6 | 
loss due to fire, explosion, windstorm, ‘rain, SO" SPURS Rae MRR ireland  dey o | 
| | 
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Covers such property in your office, in transit American Bar Association 1948-1949 


to a place of greater security, and in the more President FRANK E. HOLMAN, Hoge Building, Seattle, Washing- 

' secure location. Papers taken off the premises ton * Chairman, House of Delegates, JAMES R. MORFORD, 
for business purposes are covered up to 10% Delaware Trust Building, Wilmington, Delaware * Secretary 

: ™ : : JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

of the total insurance carried, subject > * Treasurer WALTER M. BASTIAN, National Press Building, 
limit of $5000. Washington 4, D.C. * Assistont Secretory JAMES P. ECONOMOS, 
105 W. Monroe Street, Chicago, Illinois * Executive Secretary 


Guarantees that the insurance company will OLIVE G. RICKER, 1140 N. Dearborn Street, Chicago 10, Illinois 


either replace or reproduce lost or damaged Board of Coveruers 
boo rs or pay in cash up to the limits The Presiden 
; ks or fot rg aw’ fess P A The {om ed of the House of Delegates, 
of insurance carried, the actual costs of making The Secretary, Ex Officio 
: : e ireasurer, 

such replacement. (Unless specifically insured TAPPAN Gnecony, Last Retiring President 
for a higher amount, there is a limit of 5% of 105 S. LaSalle Street, Chicago 3, Illinois 
: ; First Circuit Rosert W. Upton, Concord, New Hampshire 
the total insurance on ox: inane book or paper, Second Circuit E. J. Dimock, Monticello, New York 

subject to a maximum payment of $5000.) Third Circuit | WILLIAM CLARKE Mason, 123 South Broad Street, 


Philadelphia 9, Pennsylvania 
Fourth Circuit Cuarves Ruzicka, First National Bank Building, 
Baltimore, Maryland 


Your Hartford Agent or your own insurance Fifth Circuit Copy Fowiaa, Citizens Building, Tampa 2, 
° ° e ° Florida 3 , 
broker will gladly furnish details of this /ow-cost Sixth Circuit Grorce E. Brann, Barlum Tower, Detroit, Mich- 
: ; igan eoeas 
bread protection, Send for sample policy contract. Seventh Circuit AtBert B. Houcuton, 152 West Wisconsin Ave., 
Milwaukee, Wisconsin 


Eighth Circuit James G. MorHerseap, Murphy Building, Scotts- | 
bluff, Nebraska 

Ninth Circuit Loyp Wricnt, 111 West Seventh Building, Los | 
Angeles 14, California 

Tenth Circuit Atvin RicHarps, Pure Oil Company, Tulsa, 
Oklahoma 


Persons eligible for membership in the Association may become 
such on being proposed in writing by a member, a se by the 
Committee on Admissions for his State, and elect by the Board 
of Governors (Constitution, Article II, Section I; By-laws, Article I, 
Section 1). Dues are $12.00 a year, except for the first three years 
after his or her admission to the Bar, the dues of a member are 
$3.00 per year, and for two years thereafter $6.00 per year. Blank 
forms of proposal for membership may be obtain from the 
Association offices at 1140 North Dearborn Street, Chicago 10, Illinois. 
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« LEGAL 
REPORTING 
IN 

NEW YORK 


“We have received copies 
of the transcript of the 
depositions taken in New 
York. I think this is one 
of the best, if not the best, 
jobs of reporting with 
which I have come in con- 
tact.” 
from a Chicago attorney; 
mame upon request. 
Depositions * Examinations before Trial 
Trade-Mark Oppositions * Hearings 
f Notaries Public « Patent Interferences 


| | Horne & Shell, Inc. 


COURT STENOGRAPHERS 
15 East 41st Street 
MUrray Hill 2-4858 New York 17, N.Y. 
(at this address since 1930) 











For the Super Chief is one of the most 


and appreciate the best in travel. 


It operates on a 39%-hour schedule 
between Chicago and Los Angeles. 


the flag-bearer of Santa Fe’s fine fleet 
of Chicago-California trains. 




















How else would she travel to and from California? 


(i 


glamorous all-private-room trains in America, 
filled with people who know how to travel 


It serves those famous Fred Harvey meals. 


Santa Fe 


\EY 


SANTA FE SYSTEM LINES. . . Serving the West and Southwest 


R. T. Anderson, General Passenger Traffic Manager, Chicago 4 


The Super Chief (now in daily service) is 
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Impact of Big Business on the Profession: 





An Answer to Critics of the Modern Bar 


by Robert T. Swaine + of the New York Bar (New York City) 


® The growth of Big Business, Big Labor and Big Government has forced the modern 
lawyer to become a specialist in the mixed fields of law and business, abandoning 


the attorney's traditional role of advocate. In this article, originally delivered as 
an address before the Law Club of the City of Chicago, December 10, 1948, Mr. 
Swaine answers critics who charge that lawyers dominate our political and economic 


life, and members of the profession who deplore the “decline in the public influence 


of the Bar". 





® Over at least the last three decades 
many cynical magazine articles, lay 
and professional, have charged that 
the Priesthood of the Temple of 
Justice has surrendered it to Mam- 
mon. Chief Justice Stone in 1934, 
after lauding the famed advocates 
of a century and more ago for their 
many services to causes of personal 
liberty and of constitutional develop- 
ment, asserted that specialized 
service to business and finance had 
“made the learned profession of an 
earlier day the obsequious servant 
of business, and tainted it with the 
morals and manners of the market 
place in its most anti-social mani- 
festations”. Only a few weeks before 
his death in 1946 he chided us on 
“the regrettable decline in the public 
influence of the Bar”, of which 
many of our colleagues have 
mourned, from Samuel J. Tilden 
in 1872 to Arthur T. Vanderbilt 
within the last month. Paradoxically, 
the plaint of most of the lay critics 
has been that the lawyers, as the 
“brains of capitalism”, dominate 
both our political and economic 
life. For example, Harper’s in 1939 


told of the popular belief that Chi- 
cago had long been “run” by three 
of its large law firms. 

It is our tradition that during the 
first decades of our republic lawyers 
were at the peak of their public in- 
fluence. We were then an agricultur- 
al country; our problems were pri- 
marily political rather than eco- 
nomic. But American inventive 
genius was already beginning to 
develop the machines which changed 
us into an industrial nation. The 
transition was slow for a few decades, 
but rapid after the Civil War. Our 
individualistic economy began to 
change to a collectivist economy. 
The demands of new and expanding 
industries for capital could seldom 
be met hy individual owners, and 
most of our instrumentalities of 
production became vested in cor- 
porations, collective juridical entities 
devised by the lawyers. Their stock 
and other securities, at first held 
locally, began in the 1880's to pass 
into wide public ownership. Poten- 
tial markets expanded with the wide 
building of railroads, and during 
the decades of the “robber barons”, 


competition became ruthless and 
unbridled. By the 1890's there was 
toward the 

industrial 
units, both competitive and comple- 
mentary. 


a pronounced trend 


combination of large 


It may be of interest to you that 
among them was a consolidation of 
breweries promoted by British 
bankers in 1889 which the Chicago 
Tribune reported as “entitled to the 
distinction of introducing into 
Chicago financial affairs the practice 
and the term ‘underwriting’ as 
applied to the sale of securities”. 
The Tribune took great pride that 
although the transaction was 
“brought to a consummation by 
English methods, which are in some 
respects superior to those prevailing 
in this country nearly two- 
thirds of the securities are taken by 
Chicago people and the managers 
of the enterprise are Chicago men”. 

The trend to industrial combina- 
tion accelerated with the country’s 
recovery from the panic of 1893. 
United States Steel, for example, was 
organized in 1901, and International 
Harvester in the same year. The 
wave of consolidations which marked 
the turn of the century was only 
slightly retarded by the panic of 
1907; General Motors was organized 
in 1908. By World War I in many 
industries a comparatively limited 
number of corporations was able, by 
reason of the efficiency of their mass 
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production, to dominate their mar- 
kets. To remain in successful com- 
petition the smaller competitors 
themselves had to enlarge their pro- 
duction. Expansion was accom- 
plished not only by absorbing com- 
peting and complementary businesses 
but by enlarging existing plants and 
constructing new plants to com- 
mand new markets. The growth of 
great industrial corporations took a 
further upsurge during the roaring 
twenties and, after the depression of 
the early thirties, again became 
marked during World War II. 


Big Labor Follows Establishment 

of Big Business 

Big Business, with its collective 
ownership largely separated from 
management, lacked the old-time 
personal relationship between the 
individual proprietor-employer and 
his workmen. To remedy often in- 
adequate wages and_ intolerable 
working conditions, collectivism of 
the .workers necessarily followed. 
Big Labor began with the formation 
of the American Federation of Labor 
in 1881 to federate the unions which 
had organized skilled labor horizon- 
tally by crafts. It reached gigantic 
stature after 1935 when John L. 
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Lewis formed the Committee for In- 
dustrial Organization to organize 
vertically the workers of entire indus- 
tries. 

By its too frequent disregard of its 
public obligations, Big Business also 
made Big Government inevitable. 
The Interstate Commerce Commis- 
sion was created in 1887 to curb 
abuses in the railroad field. The ac- 
tivities of the great industrial cor- 
porations became a recognized men- 
ace to small individual business, to 
new ventures and to that very com- 
petition which is the essence of the 
American system of free private en- 
terprise. Government had to inter- 
vene with the Sherman Act in 1890. 
Practically dormant for a decade, it 
was given life in the trust-busting 
crusade of Theodore Roosevelt. Since 
the Clayton Act and the Federal 
Trade Commission Act of the first 
Wilson administration, business has 
been subjected to a constantly in- 
creasing tangle of federal anti-trust 
legislation. Under it the Department 
of Justice, during the first three terms 
of Franklin Roosevelt, instituted 
431 proceedings, civil and criminal, 
as contrasted with only 385 from 
1890 to 1933. 


New Deal Brings Alliance 

of Labor and Government 

In our day the “robber barons” of 
nineteenth century industry have 
been paralleled by irresponsible lead- 
ers of Big Labor who have also 
too frequently forgotten their public 
obligations, With the triumph of the 
New Deal in 1933, however, Big 
Government allied with Big Labor 
against Big Business. Numerous 
federal administrative agencies with 
long names, known to the public 
only by their initials, were set up to 
impose government controls on busi- 
ness. In the depression-inspired re- 
action against the managements of 
industry, one-sided labor legislation 
was enacted and administered with 
extreme partisanship. 

The New Deal took us far from the 
Jeffersonian philosophy that that 
government is best which governs 
least. World War II brought still 
Bigger Government. Although after 
the war many controls were lifted 


and Congress responded to the then 
public demand that our federal la- 
bor laws be made less one-sided and 
be administered with less partisan- 
ship, there seems to be little prospect, 
in the light of the event of November 
2, that there will be any shrinkage 
of Big Government or any lessening 
of its hostility to Big Business, and 
some doubt that it will administer 
even-handed justice between Big 
Business and Big Labor. 

These changes in the economic life 
of America necessarily brought 
about, though with considerable time 
lag, accommodating changes in the 
work and in the working habits of 
our profession. 


Nineteenth Century Lawyers 
Romantically Pictured 

Legend has it that when the great 
lawyer of the idyllic pastoral days of 
the early 1800’s was not filling the 
halls of Congress or his state legisla- 
ture with resounding periods on the 
political issues of the day, he was in 
the courts, a lone gladiator, defend- 
ing the personal rights of the poor 
and oppressed against the owners of 
property, often defying the hostility 
of his community and always indif- 
ferent to mundane rewards. True, 
the lawyers were the greatest of the 
orators of America’s golden age of 
oratory, and perhaps it is to be re- 
gretted that we have lost appetite 
for the glowing rhetoric of a century 
ago. But the conventional picture of 
the court work of the great lawyers 
of those times is romantic exaggera- 
tion. While they conscientiously ful- 
filled their duty to defend the poor 
and the friendless, their practice 
much more often related to property 
rights than to purely personal rights. 
For example, in the Dartmouth Coll- 
lege case in 1819 and in Gibbons v. 
Ogden in 1824 Daniel Webster was 
dealing with questions not greatly 
different from those of the modern 
corporation lawyer. Similarly, al- 
though William H. Seward is best 
known, as a lawyer, for his defense 
of an insane Negro murderer in 
which he braved a local mob, and for 
his argument in the Ohio Fugitive 
Slave case, the foundation of Se- 
ward’s modest fortune was his han- 
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dling of a readjustment of the affairs 
of the Holland Land Company in 
western New York after the panic of 
1837, and from the late 1840's 
through the 1870's the major income 
of his Auburn firm and of the next 
generation of partners, including the 
later Justice Blatchford, who took 
the firm to New York City, came 
from patent Cases. 

Until the 1880’s, however, the 
leaders of the American Bar did de- 
vote themselves almost exclusively to 
advocacy. While there were many 
law partnerships, they seldom had 
more than three or four partners and 
they had no legal assistants except 
uncompensated students preparing 
for examinations. 


Growth of Business Changes 
the Practice of Law 


\s trade and industry passed from 
individual into corporate ownership, 
lawyers, who in earlier days were 
seldom called into business transac- 
tions until litigation had broken out, 
were summoned to organize the new 
corporations and supervise their se- 
curity issues. Naturally the impor- 
tant retainers went to those lawyers 
who had already achieved high pro- 
fessional position, and, during the 
1880's and 1890's, many leading ad- 
vocates of New York, Philadelphia, 
Boston and Chicago were devoting 
an increasing part of their practice 
to office work, drafting legal docu- 
ments to create, consolidate and re- 
organize corporations and to effect 
public issues of securities and ad- 
vising on mixed questions of law and 
business arising daily in the opera- 
tions of their clients. 

The new practice involved much 
larger sums than that of the earlier 
days. The problems were more in- 
tricate, requiring much more time 
and effort; and frequently the line 
between a legal question and a busi- 
ness question was hard to draw. 

There was a new tempo. In the 
earlier days high pressure had been 
infrequent. A trial or an argument 
could go over to suit the convenience 
of counsel. But bankers who took 
large financial commitments in the 
purchase of securities were subject 
to the vagaries of the market; their 





counsel were under constant pressure 
to conclude the necessary proceed- 
ings with the greatest possible dis- 
patch. 

The new practice required a differ- 
ent approach. Litigation deals with 
events of the past. The advocate’s 
duty to his client requires him to 
cull from existing facts those which 
support his client’s position and so to 
arrange them as to paint the picture 
which best suits his client. He must 
urge that concept of the legal prin- 
ciples involved which will support 
the client. In handling a security is- 
sue, a consolidation or a reorganiza- 
tion, counsel must design a structure 
to withstand future attack. The exact 
truth of all present facts must be dis- 
covere@ and the principles of govern- 
ing law determined, free in each case 
from color or bias. Whatever may be 
their personal views or those of the 
client as to the merits of the relevant 
decisions of the courts of last resort, 
or of changing legal concepts fore- 
shadowed by changing personnel of 
such courts, counsel in a creative 
corporate matter are more rigidly 
controlled by those decisions and 
trends than is any judge sitting in a 
court of first instance. 

The new practice was more lu- 
crative than the old, for usually the 
clients were realizing large profits 
from the transactions on which their 
counsel were serving as legal engi- 
neers, and hence were ready to pay 
higher fees than for services in liti- 
gation. 


The Corporation Lawyer 
Is Developed 
By the 1890’s many of the former 
great advocates were not only devot- 
ing most of their own time to the 
new corporate practice but had 
drawn around themselves other law- 
yers whose abilities lay rather in ne- 
gotiation in the conference room and 
in drafting documents than in per- 
suasiveness before the courts. The 
corporation lawyer had developed, 
with functions and working habits 
quite different from those of the 
advocate. 

With the multiplication and ex- 
pansion of corporations the han- 
dling of their legal problems, as well 
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as those of the bankers who served 
them, required constantlv increasing 
numbers of lawyers. Most of the 
large corporations, when confronted 
with new problems, such as those 
which developed after the federal 
income tax amendment in 1913, or 
when the volume of their work in- 
creased, did not shop for new law- 
yers, but consulted counsel already 
familiar with their affairs, relying on 
them to find any necessary additional 
or specialized assistance. 

To common law and equity, which 
constituted the whole law school 
curriculum for most of us, has been 
added over the last thirty-five years 
a mass of federal and state regulatory 
legislation, interpreted and enforced 
by a great proliferation of boards, 
bureaus, commissions and depart- 
ments, of whose multitudinous and 
often conflicting rulings we and our 
clients are presumed to have knowl- 
edge. No one human mind could 
possibly sufficiently encompass all the 
statutes, regulations and rulings of 
the Interstate Commerce Commis- 
sion, the Bureau of Internal Reve- 
nue, the Securities and Exchange 
Commission and the National Labor 
Relations Board, not to mention all 
the other federal and state admini- 
strative agencies, and at the same 
time have a sufficiently broad knowl- 
edge and experience in common 
law fundamentals, to give competent 
advice on all the subjects within the 
jurisdiction of those agencies. Spe- 
cialization became inevitable for 
adequate legal service to business, 
big or little. 


Increase and Variety of Work 
Changes Law Office Personnel 


Ihe increasing amount and variety 
of work for old clients compelled 
greatly increased personnel in hun- 
dreds of law offices in all our large 
cities as early as the first decade of 
this century. By 1920 there were in 
New York City a score or more of 
law firms with staffs of at least twenty 
lawyers each, of whom some were 
partners and others were employed 
on salaries. The irreverent dubbed 
them the “law factories”. The Martin- 
dale-Hubbell Directory for 1948 lists 
284 law firms in the United States 
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with eight or more partners located 
in fifty-seven different cities. Seven 
cities have ten or more such firms, 
New York seventy-three and Chicago 
twenty-five. There are ninety-nine 
firms with twelve or more partners, 
located in twenty-one cities, thirty- 
three in New York and fifteen in 
Chicago. While there is no uniform- 
ity of practice as to the number of 
non-partner lawyers employed by 
such firms on salaries, ir! the larger 
offices it often runs as high as three 
or four to each partner. The ratio 
of non-legal clerical personnel to 
lawyers probably averages about 
one and one-half to one. New York 
has law firms with 100 lawyers and 
total staffs running up to 250. 

Many corporations have set up 
their own legal departments manned 
by full-time salaried lawyers to han- 
dle their day-to-day problems and 
their contacts with governmental 
agencies; they consult outside coun- 
sel only on more important matters. 
The derisive have dubbed these cor- 
porate legal departments the “kept 
lawyers”. Many rival the “law fac- 
tories” in size. A large utility hold- 
ing company in New York has in its 
parent legal department and that of 
its New York subsidiary nearly 
seventy lawyers; an insurance com- 
pany has a New York legal depart- 
ment of seventy; another, one of 
fifty-two; an oil company, one of 
twenty-eight; and a railroad, one of 
twenty-five. 

During the last two decades a 
large additional group of lawyers 
has left independent practice for serv- 
ice in the numerous legal depart- 
ments of Big Government. The fed- 
eral Department of Justice employs 
more than 5000 full-time salaried 
lawyers. Practically every federal 
agency and department also has its 
own sizable legal staff; for example, 
the Bureau of Internal Revenue law 
department has over 400 lawyers. 
The law departments of our states 
and cities also have surprising num- 
bers. The Attorney General’s office 
in the State of New York has about 
160 lawyers and the Corporation 
Counsel's office of New York City 
about 150. 
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Big Labor, too, has been develop- 
ing its army of specialized legal 
talent, through both retainers of 
independent practitioners and em- 
ployment of salaried lawyers to rep- 
resent the unions in their many pro- 
ceedings in the courts and admini- 
strative bodies and in their growing 
lobbying and political activities. 

It is estimated that there are about 
180,000 lawyers in the United States, 
of whom about 130,000 are primarily 
engaged in independent practice, 
either alone or as firm partners, 
20,000 are employed by the inde- 
pendent practitioners on a full-time 
salaried basis, 20,000 are employed 
by non-legal firms or government 
units on a salaried basis, other than 
as judges, and 10,000 are qudges. 
Thus, if the judges be excluded, 
about three-fourths are in independ- 
ent practice, while one-eighth are 
employed by the independent practi- 
tioners and one-eighth by non-legal 
and government units. 


Examining the Indictment 

of the Modern Bar 

The great changes which have thus 
come in the work and methods of our 
profession are the basis of most of the 
indictments against our modern Bar. 
May we now examine some of their 
specifications, with particular refer- 
ence to the large offices? Many are 
so frivolous as to be amusing; others 
cannot be passed over lightly. 

The allegedly “inexpressively or- 
nate and luxurious appointments of 
the big shops”, it is said, betoken the 
“commercialization” which has sup- 
planted the “professional dignity” 
of the somber little offices of the good 
old days. It has been my experience 
that elaborate decoration is more 
often found in small offices than in 
the “law factories”. But of what pos- 
sible professional significance is such 
a matter of personal taste? 

Clients, however, sometimes react 
strangely to décor. A story which 
went the rounds of downtown New 
York in the late twenties turned up 
in a critical magazine article ten 
years later. In the new multifloored 
offices of a large firm the soft green 
walls of the reception hall had just 





the right number of oil paintings; 
the lighting was subdued; the rugs 
were deep-piled; and the managing 
partner took great pride in the pul- 
chritude of his feminine clerical staff. 
One day, so the story goes, a brusque 
but successful oil prospector from 
Oklahoma came in. As he was kept 
waiting, he became restless but also 
interested in the beautiful young 
stenographers passing through the 
reception hall to an upper floor. 
Turning on her most seductive 
smile, the receptionist asked if she 
could not get him a drink, assuring 
him that if he wanted a highball it 
was available. “Yes,” said the client, 
“I guess I will have a drink, but | 
don’t think I'll go upstairs.” 
Another of the captious counts in 
the indictment against large law 
offices pictures the “youthful barris- 
ters... coming out of the law schools 
and plunging into the hoppers and 
mills of Lex’, “scandalously under- 
paid and exploited”, “cruelly over- 
worked through hours that make no 
distinction between night and day”, 
“losing their fresh alert minds”, be- 
coming “suppressed robots on office 
teams” and leading lives of “mono- 
tony”, deprived “not only of personal 
satisfaction in their work but of per- 
sonal development as well”, their only 
goal—and then only if they have 
“gilt-edged social connections”, per- 
haps resulting from “strategic mar- 
riage’”—being attainment of an an- 
onymous junior partnership, over- 
shadowed by an inhuman, driving 
tycoon-lawyer-businessman. 


Exploitation of Young Lawyers 
Is Baseless Charge 
The charge of exploitation can hard- 
ly be based on any unfavorable com- 
parison of the neophyte lawyer of 
today with his predecessor of half a 
century or more ago. It was not 
until about the turn of the century 
that young lawyers serving their ap- 
prenticeships received any compen- 
sation from their seniors. They had 
to make their living from such odd 
jobs as they could pick up and do 
in the few hours left to them by their 
(Continued on page 168) 
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The Spirit of Laws: 


The Doctrine of Separation 


by George Rossman ° Chief Justice of the Supreme Court of Oregon 


® Montesquieu's Spirit of Laws, published two hundred years ago, shaped the think- 


ing of the members of the Constitutional Convention. In this article, Chief Justice 


Rossman reviews the doctrine of separation of powers as expounded by Montesquieu, 


and shows how it came to be embodied in the Constitution. The recent trend toward 


legislation which delegates law-making authority to administrative agencies en- 


dangers this classic doctrine of American government, Judge Rossman declares, and 


he urges that a return to that principle is essential for the preservation of personal 


freedom. 





® For a thousand years or more while 
America lay undiscovered and inhab- 
ited only by the savages, ancient Ath- 
ens and Rome dominated the cultur- 
al, economic and political thinking 
of the known world. That long pe- 
riod of time is known as the Ancient 
Age. It contributed to mankind some 
of mankind’s most notable achieve- 
ments. With the fall of the Roman 
Empire there descended upon the 
world the long period of time known 
as the Dark Ages. After approximate- 
ly a thousand years had passed, man 
renewed his interest in letters and 
in the sciences, and then began the 
period known as the Modern Age. 
It was dominated by the culture and 
the institutions of Western Europe. 
One of its brilliant achievements 
occurred when Columbus sailed west- 
ward across the Atlantic and dis- 
covered the New World. It seems 
a paradox that his discovery of 
America would be followed 460 years 
later by the termination of the 
Modern Age. But in recent years 
there has crossed from the Atlantic to 
\merica the leadership in mankind's 


efforts to improve government, eco- 
nomics and culture. The leadership 
is now ours. It has shifted to America 
and the world now looks to us to 
blaze the way of progress. We of the 
present generation see the beginning 
of what Dr. Nicholas Murray Butler 
terms “the Age of America”. Whether 
we wish it or not, the leadership is 
now ours. 

The Ancient Age which was 
dominated by ancient Rome and 
Athens lasted for more than a 
thousand years. The Modern Age 
continued for several centuries of 
time, and I assume that every Ameri- 
can is hopeful that his country may 
be so worthy that its leadership will 
extend on indefinitely. 

Since our nation is destined for 
untold centuries of time to formulate 
for mankind the principles govern- 
ing culture, justice and economics, 
it may be well for us, the Americans, 
to look into the mirror and then ask 
ourselves how faithful we have been 
to the faith of our fathers which 
made America free, strong and great. 
When we look into our family album 


’ 


of Powers 


we see there the doctrine of separa- 
tion of powers. It occupies a con- 
spicuous place in our family circle. 
We have always been very proud of 
it. On the fourth day of July we 
never fail to laud it as a principle 
of constitutional government which 
gives to the American the greatest 
freedom which the citizen of any 
land has ever known. We are proud 
to refer to it as a part of the frame- 
work of our government, which gives 
us a government of checks and 
balances and which makes ours a 
government of laws and not of men. 

The doctrine of separation of 
powers is one of the notable achieve- 
ments of the Modern Age, the age 
which was dominated by Western 
Europe. In 1721 there was published 
anonymously in France a little book 
entitled the Persian Letters. It was 
written in a style so brilliant and it 
so effectively satirized the social, 
political and literary follies of the 
period that all became interested in 
discovering the author. Presently it 
was found that he was a young 
aristocrat named Montesquieu. He 
was a member of our profession and 
was the Chief Justice at Bordeaux. 
The attention which this book at- 
tracted to Montesquieu’s literary 
ability shortly persuaded him to 
resign his public office and devote 
himself to a career of letters. In 1748, 
just 200 years ago, Montesquieu 
published the volume upon which 
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his fame is principally based, the 
Spirit of Laws. In the Spirit of Laws 
he set forth the doctrine of separa- 
tion of powers. That doctrine, 
however, did not originate with 
Montesquieu. As long ago as ancient 
Athens, Plato and Aristotle sensed 
the security to individual freedom 
that is found in governments which 
do not entrust all of their powers 
into single hands. More than two 
thousand years ago Polybius, the 
Greek historian, called attention to 
the inevitable tendency to decay 
which is manifested in governments 
which confer all of their powers 
upon a single element of the popu- 
lace. He accounted for the vitality 
of the Roman government and for the 
strength which enabled it in fifty-three 
years to conquer the world, by show- 
ing that in the Roman government 
all elements of the citizenry were 
entrusted with power. He explained 
that the consuls were monarchial in 
character, that the senate was aristo 
cratic in its make-up and that the 
popular assemblies afforded the great 
masses of the Roman people oppor- 
tunity to participate in the function- 
ing of the government. Thus, 
according to him, the monarchial, 
the aristocratic and the democratic 
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elements all played their part in the 
operation of the Roman government. 
Each could check the other and 
thereby prevent improper exercise of 
power. 

Montesquieu was not interested 
in the abstract. He sought the law 
applicable to all forms of govern- 
ment. 'He was in search of the 
principle of constitutional law which 
prevents decay by preserving liberty) 
In its quest he traveled extensively 
through Europe. In the course of his 
journeys he tarried for three years 
in England where he studied closely 
the English constitution. He was 
greatly impressed with it and felt 
that in England he had found the 
principle of government which he 
had been seeking. In his volume, 
Spirit of Laws, he described the 
English form of government. He 
showed that the laws of England 
were made by one organ, that is, 
Parliament; that the laws were 
enforced by another organ, the 
Crown—more particularly by the 
Crown's ministers. And he showed 
that the laws were interpreted and 
applied by still another organ, that 
is, the judicial branch. His descrip- 
tion of the separation of powers by 
using as an analogy the Constitution 
of England is one of the valuable 
features of his book. 

Montesquieu's Work 

And Its Mark on the Constitution 
Montesquieu’s book was published 
at a propitious time, and was widely 
read. When the Spirit of Laws ap- 
peared democracy was just gaining 
needed strength. In America, Eng- 
land and France democracy was 
beginning to command the attention 
of the new leaders. It was lending 
cogency to their voices. The Spirit of 
Laws was published just thirty-nine 
years before our Constitutional Con- 
vention convened in Philadelphia. 
The book commanded the respect of 
the early Americans who were argu- 
ing questions of law and liberty with 
their British brethren. In an effort 
to persuade the* French-speaking 
people of Quebec: to join with the 
Colonists in their grievances against 
the mother coun:ry, the Colonists 
sent to Quebec & printed address 


* 


consisting largely of quotations from 
the Spirit of Laws. The book was 
held in high esteem by the leaders 
of the Constitutional Convention. 
Washington’s copy, like that of 
Madison, attests through its marginal 
notations the care with which it was 
read and studied. In the Constitu- 
tional Convention no book was more 
frequently quoted nor quoted with 
greater authority than the Spirit o/ 
Laws. Two of the framers of the 
Constitution, Hamilton and Madi- 
son, together with Jay, who was 
destined shortly to become our first 
Chief Justice, wrote a series of 
articles for the newspapers, later 
printed together as the Federalist, in 
which they quoted frequently from 
Montesquieu’s volume. In short, the 
founding fathers were convinced 
that if the functions of government 
were separated into their legislative, 
executive and judicial parts, all three 
branches of the government would 
never turn their faces against the 
rights of the citizen. 

Montesquieu’s doctrine was ac. 
cepted without debate by those who 
wrote our Constitution. It was 
written into the framework of our 
government to a greater extent than 
had been attempted in any similar 
charter. The doctrine of separation 
of powers is one of the heritages that 
has come to us from our Revolu- 
tionary forefathers. True to Montes- 
quieu’s belief, it has preserved 
liberty and has prevented decay. 
Ours is the world’s oldest written 
constitution. The principle of separa- 
tion of powers, together with the doc- 
trine of judicial supremacy and our 
dual system of government, state and 
federal, constitute America’s great 
contributions to the science of 
government. These three principles 
are the identifying features of our 
American form of government. They 
give to us the greatest freedom that 
has ever been possessed by the citizens 
of any land. As a result of them, we 
have freedom of enterprise and our 
American way of life. It is to these 
freedoms that credit must be given 
in large measure for the high 
standard of living which has been 
achieved here in America. Ours is 
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the highest standard of living that 
the world has ever known. Freedom 
of enterprise and our American way 
of life enabled America during the 
war to be the arsenal of democracy, 
and at the present time they are 
enabling America to be the granary 
ef the world. The doctrine of the 
separation of powers, I repeat, is one 
of our great heritages. 


Our fathers, in a wondrous age, 

Ere yet the Earth was small, 

Ensured to us a heritage, and doubted 
not at all 

That we, the children of their heart, 

That then did beat so high, 

In later time would play like part for 
our posterity. 

Then, fretful murmur not they gave, 

So great a charge to keep, 

Nor dreamed that awestruck 
would save 

Their labor while we sleep. 

Dear bought and clear a thousand year 

Our fathers’ title runs. 

Make we likewise their sacrifice, 

Defrauding not our sons. 


time 


But now, can we, “the children of 
their heart that then did beat so 
high,” say that the principle of 
scparation of powers appears today 
as luminous in our law books as it 
did when Montesquieu, a member 
of our profession, wrote it there two 
hundred years ago? Is it as forceful 
and vibrant a factor today in Ameri- 
can constitutional law as it was, say, 
one hundred years ago? Or must we 
concede that the doctrine is begin- 
ning to fade from the pages of our 
books? 


Separation of Powers 

Should Be More Than a Theory 
Elihu Root, about a quarter of a 
century ago, declared that the doc- 
trine of separation of powers is the 
first of the great underlying principles 
of our Constitution which is giving 
up the struggle and which is begin- 
ning to withdraw from the field, 
Competent students of the science 
of government declare that they see 
in present trends the twilight of 
parliaments. 

Justice Oliver Wendell Holmes 
wrote: “Constitutions are intended 
to preserve practical and substantial 
rights, not to maintain theories.” 
Ever since we began to reduce con- 
stitutional provisions to writing we 


have seen a thousand times over that 
writing constitutional provisions 
upon parchment does not suffice to 
preserve them. If they are not to be 
mere theories, if they are to be 
vibrant forces in the government of 
the times, a strong element of society, 
manifesting a determination that the 
constitutional provision should be 
enforced, is essential. Not so long 
ago we saw all this illustrated once 
more. This time it occurred in 
Louisiana with its one-party system. 
There Huey Long was able to seize 
control and effect virtually a dic- 
tatorship by the expedient of moving 
the legislators into the administrative 
offices. The constitution of Louisiana 
with its doctrine of separation of 
powers remained, but it was virtually 
nothing more than a museum piece. 
We have seen the same thing in 
Italy, Germany and Russia. Montes- 
quieu showed us that preservation 
of the various elements of the 
citizenry is essential to the preserva; 
tion of our liberty. Each element 
checks improper efforts of the others 
to encroach upon freedom. Thereby 
the tendency to decay is prevented. 

The founding fathers believed that 
our dual system of government would 
play a part in our system of checks 
and balances, but we are beginning 
to see that with the waning au- 
thority of the states we are losing 
one of the elements of our system 
of checks and balances. 


Multiplication of Agencies: 

A Legislative Abnegation 

But it is in the ever-increasing resort 
to skeleton legislation and in the 
constant multiplication of adminis- 
trative agencies that we see the 
greatest threat to the doctrine of 
separation of powers. We are all 
familiar with skeleton legislation. It 
consists of an act which states a-goal 
which it is hoped can be achieved. 
In the effort to reach the goal, the 
law-making branch creates a com- 
mission and vests in the commission 
all three elements of the govern- 
mental powers, that is, the judicial, 
the legislative and the executive 
powers. The act then gives the com- 
mission an appropriation and enjoins 


The Spirit of Laws 














































upon it the duty to use its power for 
the achievement of that goal. 
Generally, there is conferred upon 
the commission, expressly or by 
implication, the authority to adjudi- 
cate controversies between itself and 
any citizen arising out of any rule 
or regulation which it may promul- 
gate. Not infrequently the act which 
creates the agency goes no further 
in expressing its standard than to 
employ words such as “public 
interest, convenience and necessity”. 
Who can say, when a law goes no 
further than to say “public interest, 
convenience and necessity”, that an 
act of legislation has really taken 
place? Is it not more appropriate to 
speak of such an instance as being 
one of legislative abnegation? 

As lawyers and as citizens interested 
in political science, we seek to 
sustain skeleton legislation by various 
arguments. Que of our favorite ones 
is to say that the administrative 
agency does not in truth possess 
legislative and judicial powers. We 
go on to explain that the agency 
possesses only quasi-legislative and 
quasi-judicial powers. Someone has 
said that the word “quasi” is the 
only Latin word which lawyers 
really love. If the use of the word 
“quasi” explains the constitutionality 
of this legislation, then we must add 
that the word “quasi” is a word 
which lawyers really respect. 

In a recent publication figures 
were submitted showing that during 
the 160 years of our nation’s exist- 
ence Congress enacted 66,000 statutes, 
whereas in the twelve years that the 
Federal Register has been under 
publication the Federal administra- 
tive agencies promulgated 100,000 
rules and regulations having the force 
of law. The same article showed that 
all the statutes enacted by Congress 
in the period 1789 to 1948 have been 
codified in four volumes known as 
the United States Code, whereas the 
100,000 administrative rules and regu- 
lations after having been codified and 
revised fill forty-seven sizable volumes 
known as the Code of Federal Regu- 
lations. And when one glances over 
the hundreds of volumes of reports 
issued by the agencies, he sees that 
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their judicial output is keeping pace 
with their legislative output. 

We are all familiar with the “hot 
oil” case and the incident that 
developed in it which has given 
currency to the term “hip-pocket 
jurisprudence”. We are also familiar 
with the “Idaho farmer's” case and 
his misplaced confidence in crop in- 
surance. These two instances, and 
hundreds of others which did not 
make their way into the headlines, 
develop one of the baffling features 
of administrative law; that is, that 
so much of it is not only unknown 
but unknowable. They also illustrate 
the trend toward administrative 
omnipotence. 


Lesson of Montesquieu 

Must Be Relearned 

A recent legal publication quotes 
from Bentham this statement: “We 
have heard of Tyrants and those 
cruel ones. But whatever we may 
have felt, we have never heard of any 
Tyrant so cruel as to punish men 
for disobedience to Laws or Orders 
which he kept them from the knowl- 
edge of.” Surely we have departed 
from the spirit of laws as it was 
understood by those who prepared 
the framework of our government. 


According to a recent report of 
the Federal Civil Service Commis- 
sion, there are in the employ of 
our federal government 2,113,700 
civilian employees. The large number 
of officials, attorneys, experts, in- 
vestigators and others who constitute 
the personnel of our administrative 
agencies is cogent proof of the extent 
to which we have departed from the 
doctrine of separation of powers. 
It is startling to realize that there is 
an element in our citizenry so strong 
that it has been able to make the 
doctrine yield ground. Montesquieu’s 
writings taught us that whenever 


the various elements lose their 
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equipoise, decay begins to manifest 
itself. 


I shall review data and develop- 
ments no further. I have shown 
enough to indicate the marked extent 
to which we have departed from the 
principle of separation of powers. 
This is the 200th anniversary of the 
publication of Spirit of Laws. It isa 
propitious time for us, the members 
of the legal profession, to teach those 
who are unfamiliar with law books 
and the science of government the 
lesson that Montesquieu taught us: 
decay inevitably appears whenever 
all the functions of government are 
entrusted to a single element of 
society or are united in a single 
organ of government. 

The most promising development 
of recent years was the enactment 
by Congress in 1946 of the McCarran- 
Sumners bill, now known as the 
Federal Administrative Procedure 
Act. Many term this the most 
important piece of legislation bear- 
ing upon the administration of jus- 
tice that Congress has adopted since 
the enactment of the Judiciary Act 
of 1789. The Federal Administrative 
Procedure Act gives the office of 
Examiner a status similar to that 
possessed by the man on the bench. 
He cannot be dismissed without 
cause, and his salary cannot be 
reduced during his term of office. 
Nor can he be relegated to the side- 
lines upon showing independence 
which offends 
powerful positions, for all cases must 


those who are in 


be assigned to the Examiners in 
rotation. Here, then, is an act which 
has gone against current trends. It 
is a return, to some degree at least, 
to the doctrine of separation of 
powers. The enactment of that 
statute was accomplished with the 
powerful help of our profession. Its 
enactment shows the great goals we 
can reach when we are determined, 


when we are united and when we 
make our influence felt. 

So far, I have been speaking of 
things we can do as lawyers. Let me 
now mention a matter which should 
concern us as citizens. A disservice 
was done our country when the term 
“rugged individual” became one of 
political derision. The man who can 
look out for himself is, after all, the 
backbone of the state. The citizen 
who supports himself and his family, 
rather than the one who looks to 
the state for support, is the one who 
makes our nation strong and great. 
By rugged individual, I mean the 
man who thinks for himself, who is 
self-reliant and who is resourceful. 
Of course, there will always be some 
who, through no fault of theirs, can- 
not maintain the stride, and for 
them society must provide adequate 
assistance. But one of the high pur- 
poses of all of our institutions, and 
of all our schools, colleges and 
universities must be to make each 
one of us adequate to the demands 
of life, to make each capable of 
taking care of himself. Only in this 
way can we stop the trend toward the 
creation of more and more agencies. 

Not gold, but only men 

Can make a people strong and great. 

Men who for truth and honor’s sake 

Stand fast and suffer long. 

Brave men, who work while others 

sleep, 

Who dare, while others fly; 

They build a nation’s pillars deep 

And lift them to the sky. 

It is people who are self-reliant and 
who are willing to do more than 
duty who will make the Age of 
America a long and brilliant one. 
Men who are eager to support their 
government, rather than to have it 
support them, are the bulwark of 
the doctrine of separation of powers. 
And it is only men of that kind who 
can truthfully join in the beautiful 
sentiment so well known to us all: 


Long may our land be bright 
With freedom’s holy light. 
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The President and His Office: 


A Discussion of Two Recent Books 


by Walter P. Armstrong + of the Tennessee Bar (Memphis) 


® The review of Dr. Hart's and Professor Corwin's books combined so much of 


Mr. Armstrong's own delightful, readable style with the absorbing and interesting 
text reviewed, as to suggest that it deserves treatment as a full-length article. The 


reviewer has selected for comment, with unerring instinct for matter of timely interest, 


the growing strength of the President in his relations with the Congress, involving 


especially foreign affairs, treaty making, and his powers as Commander in Chief. 
He discusses measures that might wisely be adopted to help toward a better under- 
standing between executive and legislature. 





® These two volumes! synchronously 
published—should be read together. 
Dr. Hart has written an intensive 
study of the constitutional begin- 
nings of the Presidency in action as 
viewed by a political scientist.? Pro- 
fessor Corwin in the preface to this 
third edition® of his work defines his 
central theme as “the development 
and contemporary status of presi- 
dential power and of the presiden- 
tial office under the Constitution.” 
\s Arthur Krock of the New York 
Times points out in his foreword, 
“Professor Corwin’s study is not only 
the most comprehensive. It is truly 
a study, unlike the work of many 
others who were more intent on giv- 
ing their views of what ought to be 
the functions and scope of the Presi- 
dency than on explaining what 
various Presidents have in fact made, 
or attempted to make, of them”. 
Dr. Hart convincingly justifies his 
detailed examination of the first year 
of the Presidency by a quotation 
from Washington: “The first tran- 
sactions of a nation, like those of 
an individual upon his first entrance 
into life, make the deepest impres- 


sion, and are to form the leading 
traits in its character.’’* 

Holding as he did this view, no 
aspect of the Presidency was too tri- 
vial for Washington’s painstaking 
attention. Being a conscious prece- 
dent-maker, he was almost as much 
concerned with his prerogatives as 
with his powers.5 He was, in fact, 
more cautious in the exercise of his 
powers than in his insistence upon 
precedence. 

Madison, who was a member of 
the House, seems to have been Wash- 
ington’s fidus Achates in Congress. 
Washington, however, did not at- 
tempt any legislative leadership, al- 
though through Madison he allowed 


his views to become known, as when 
he mildly endorsed the first ten 
amendments. He did not express 
himself as to the other two great 
achievements of the First Congress: 
the Judiciary Act ahd the constitu- 
tion of the great departments.® Ad- 
ministrative drafting did, however, 
begin with this first session. Wash- 
ington embodied his own ideas of a 
plan for the militia in a letter to Sec- 
retary of War Knox “to be worked 
into the form of a Bill”. 

If the First Congress was not nota- 
ble for executive leadership, it was sig- 
nificant in another respect. While 
its legislative product comprised only 
seventy-six pages this was not only 
sufficient to set up the new Govern- 
ment, but it was a contemporary con- 
struction of the Constitution. One- 
half of the twenty-two members of 
the Senate and eight of the fifty-nine 
members of the House had been 
framers, and among them were some 
of the most influential members of 
the Convention. 








1. THE AMERICAN PRESIDENCY IN ACTION, 
1789. By James Hart. New York: The Macmillan 
Company. 1948. $4.00. Pages xv, 256. 

THE PRESIDENT: OFFICE AND POWERS, 1787- 
1948. By Edward S. Corwin. New York: New York 
University Press. 1948. $6.75. Pages xvii, 552. 

2. Dr. Hart promises “to employ the same 
method in further studies in the early constitutional 
history of the Presidency’’. 

3. The earlier editions were published in 1940 
and 1941. 

4. Professor Corwin covers this same period, 
though much more briefly. Dr. Hart frequently 
cites and comments on Professor Corwin's earlier 
editions. 

5. The best-known incident is Washington's in- 


sistence that John Hancock, the Governor of Mas- 
sachusetts, pay his respects before the President 
accepted an invitation to dine. Cf. Armstrong, Book 
Review (Herbert $. Allan, John Hancock: Patriot 
in Purple (1948); 34 A.B.A.J. 817, September, 1948. 

6. Dr. Hart makes only a passing reference to 
the Judiciary Act, but discusses at length the 
constitution of the Cabinet. He devotes much 
space to “‘the legislative decision of 1789" which 
impliedly recognized the constitutional power of 
the President to remove executive officers. This 
was the basis of the decision in Myers v. United 
States, 272 U.S. 52 (1926). In Humphrey's Execu- 
tor v. United Stotes, 295 U.S. 602 (1935), this 
power was held not to embrace quasi-judicial 
officers. 
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Among a number of constitutional 
amendments proposed’ and rejected 
were three that would have greatly 
limited the Presidency as it has de- 
veloped under the Constitution: one 
would have prohibited a President 
from serving more than eight years 
out of twelve; another would have 
changed the words “to be Comman- 
der-in-Chief” to “have power to 
direct (agreeable to law) the opera- 
tions of the Army and Navy”; a 
third would have given the President 
the right to suspend executive offi- 
cers for months and have 
conferred upon Congress power to 
provide a method of “absolute re- 


twelve 


moval”, 

Another critical question—almost 
as important as a_ constitutional 
amendment—was about the distribu- 
tion of the treaty-making and -en- 
forcing power among the President, 
the Senate and the Congress. The 
debate—although brief—made it ap- 
parent that the Convention on this 
as on many other subjects had ex- 
pressed no illuminating opinion. 

Dr. Hart in showing how these 
questions emerged arouses a reader 
interest which Professor Corwin in 
many instances satisfies; for not a few 
of them have been settled—usually 
settled by usage because of the Court's 
reluctance to enter the political 
field.8 

Space is not available either to 
synopsize or comment at any length 
upon Professor Corwin’s detailed ex- 
egesis. The exposition is well bal- 
anced, although appropriately 
enough in the allocation of space 
timely topics are favored. Indeed, 
the rapid change of emphasis is in 


7. The framers did not regard the Constitution 
as a definitive document; they envisaged the pos- 
sibility of numerous amendments but did not 
foresee the freedom with which the Court has 
construed it in different ways at different times. 
The reluctance to adopt formal amendments and 
the easy acquiescence in judicial construction de- 
veloped much later. 

8. Both Dr. Hart and Professor Corwin have 
fully documented their studies. Dr. Hart, almost 
exclusively, cites but infrequently quotes archived 
records; for him no judicial opinions were avail- 
able; the Supreme Court had not been organized 
by the end of 1789. Professor Corwin, on the 
other hand, had available and uses many court 
opinions from which, as from his other authori- 
ties, he quotes at so great length that his anno- 
tations comprise almost 150 pages. Curiously 
enough, Professor Corwin, in support of his relation 
of the proceedings of Congress, relies upon the 
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itself a complete justification for a 
new, revised and enlarged edition. 
\bout eighty pages of text have been 
added. Among the topics discussed 
for the first time, or which, since the 
earlier editions, have been thrust in- 
to greater prominence, are the re- 
eligibility of the President; the order 
of succession; the President’s role in 
foreign affairs, including “the declen- 
sion of the role of formal treaty- 
making in face of the ‘executive 
agreement’ device; the enlarged role 
of Congress in the foreign relations 
field under the United Nations Par- 
ticipation Act of December 20, 1945; 
the vastly expanded role of the Presi- 
dent as ‘Commander-in-Chief in time 
leader. 


Power of President 

Has Increased 

However, events move so rapidly 
that 
aneous. The last election has already 
outmoded Professor Corwin’s discus- 
sion of the President as legislative 
leader. 


no book can be contempor- 


Professor Corwin views the devel- 
opment of the Presidency as a struggle 
for power between the President and 
Congress in which the President has 
gradually gained the ascendancy.® 
Although the  latitudinarian 
struction of the Constitution which 
has now prevailed for almost a dec- 
ade and a half has been largely an 
enlargement of the scope for federal 
legislation, much of this augmented 
federalism is exercised by the Presi 
dent rather than by Congress. 


con- 


The power of the Presidency has 
been increased both by removing 
threats that handicapped it and by 





adding supports that strengthen it. 


A changed conception of the office 
has caused the President to be con- 
sidered as the one representative of 
the whole people. 

Professor Corwin points out that 
as a result of ‘the Congressional 
Caucus”, “for twenty years the plan 
rejected by the Framers, of having 
the President chosen by Congress, 
was substantially in operation.” The 
Presidents of that era counted the 
votes of the heads of departments as 
of equal weight with their own and 
expected only slight deference from 
Congress. Jackson’s reputation and 
imperious personality and the nomi- 
nating convention’ broke the spell 
and set the stage for an appeal to 
the people over the head of Congress. 

Lincoln’s augmentation of the 
power of his office did not follow the 
Jacksonian pattern, Lincoln consid- 
ered Congress as somewhat of a nuis- 
and without 
exercised his war power as Comman- 
der in Chief. 

The setback under Johnson was 
temporary. Congressional Recon- 
struction did not eventually weaken 
the office. The Supreme Court denied 
to itself the power to supervise the 
President’s political acts"; not only 
did the impeachment fail, but the 
theory advanced by the House man- 
agers that the Senate had the power 
to remove regardless of high crimes 
and misdemeanors was not seriously 
considered.'2 While Johnson’s coun- 
sel contented themselves with insist- 
ing that the President acted in good 
faith in violating the Tenure of 
Office Act, eventually the Supreme 
Court vindicated Johnson’s conten- 


ance reference to it 





New York Times rather than upon the Congres- 
sional Record. This is a deserved compliment to 
the Times but not an entirely warranted reflection 
on the Record. 

Most surprising is Professor Corwin's documen- 
tation of his discussion of stare decisis. He quotes 
in full a “‘letter to the editor’’ of the Times and 
ignores the many authoritative full-dress discussions 
of the subject. Cf. Curtis, Lions Under the Throne 
Pritchett, The Roosevelt Court; Palmer's articles in 
34 A.B.A.J. 677, 761, 887; August, September and 
October, 1948. | yield only to Professor Corwin in 
my admiration of the Times; | am not prepared 
to go this far. 

9. Theodore Roosevelt advanced ‘“‘the steward- 
ship theory''—that the President possessed all 
executive power not expressly prohibited. This 
theory has almost been accepted. 

10. The decadence of the Electoral 
wos another factor. As the 


College 


custom grew for 


electors merely to register the votes of their states 
for convention nominees, the election of the 
President became more nearly a popular choice 
This will be accentuated if the plan suggested by 
Senator Lodge is adopted. Under this proposed 
amendment, the Electoral College would be re 
tained but in every state each candidate would 
receive the same proportion of electoral as of 
popular votes. It would still be possible for o 
President to be elected without receiving a moa 
jority of the popular votes. This possibility results 
from the fact that the electoral vote of each state 
(regardless of population) is weighted by two 
electors. Such a result, however, is extremely un 
likely. 

11. Mississippi v. Johnson, 4 Wall. 475 (U.S 
1867). 

12. This theory had been advanced eorlier in 
the impeachment of Justice Chase. 
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tion that it was unconstitutional.!% 
So well established has the right 
that there is 
not much doubt that it extends to 


of removal become 
the entire non-judicial administra- 
tive field—even that within the speci- 
fically delegated powers of Congress. 

In the two World Wars the power 
of the President as Commander in 
Chief greatly increased, although— 
unlike Lincoln—both Woodrow Wil- 
son and Franklin D. Roosevelt sought 
and obtained the cooperation of 
Congress.1# 


President Has Assumed Role 

of Legislative Leader 

In foreign affairs the growth of 
Presidential power has been compar- 
able to that of the war power. It 
has come to be recognized that in 
this field there is inherent authority. 
Executive agreements have deprived 
the Senate of much of its power in 
treaty-making, and are concededly 
binding on succeeding administra- 
tions. Even the Senate’s greatest suc- 
cess—the defeat of the Versailles 
l'reaty—was a Pyrrhic victory, for 
nothing has ever done more to lower 
its prestige. 

Finally, Congress, unable properly 
to organize itself and incapable, of 
developing within itself any national 
leadership, has enormously enhanced 
the power of the Presidency by its 
delegation of its legislative powers to 
the President—a delegation which 
the present Supreme Court consist- 
ently upholds.'® 

In our time the most significant 
role of the President has become 
that of legislative leader; certainly in 
no other aspect of the office has 
there been a greater change. To this 
change many factors have contri- 
buted. Among them are the lessened 
influence of members of Congress in 
the nomination of candidates; the 
generally held conception that the 
President is the only official elected 
by and responsible to the whole 
people; the glamour and prestige of 
the office constantly and conspic- 
uously emphasized; the lack of lead- 
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ership in Congress; the use of the 
veto for the purpose of promoting 
as well as killing legislation’®; the 
vast increase in the patronage at the 
President’s disposal'’; the perfection 
of the methods of mass communica- 
tion—especially the radio, which en- 
ables the President to chat with all 
his constituents. 

In the past political scientists have 
held that this power of legislative 
leadership depended almost entirely 
upon the personality of the President 
—that only strong Presidents could 
successfully attempt it. Professor Cor- 
win’s comment (written before the 
recent election) is: “The present-day 
role of the President as policy de- 
terminer in the legislative field is 
largely the creation of the two Roose- 
velts and Woodrow Wilson.” With- 
out combating the view that Presi- 
dential leadership in legislation is 
the product of these “strong” Presi- 
dents it can be plausibly maintained 
that the been so 
nearly perfected that it is a powerful 
weapon in the hands of any Presi- 
dent who cares to use it. 

Mr. Truman succeeded where both 
Woodrow Wilson and Franklin D. 
Roosevelt failed. Woodrow Wilson’s 
appeal for a Democratic Congress in 
1918 was disastrous to himself and 
to his party. Franklin D. Roosevelt's 
attempted “purge” was a fiasco. Mr. 
['ruman, going to the country under 
less favorable conditions!® attacked 
the Eightieth as the worst Congress 
in the nation’s history—except only 
the one that was responsible for Re- 
construction—and the people re- 
sponded by returning him and a 


instrument has 


Congress of the complexion he de- 
manded. 

Although Mr. Truman succeeded 
where his two predecessors failed, 
it is yet possible that he may fail 
where they succeeded. They failed 
when they sought to arouse the 
people against Congress. Generally 
they succeeded—by words of persua- 
sion and hints of force—in having 
their respective ways with Congress. 
Mr. Truman succeeded in arraying 
the voters against Congress but will 
he succeed in bending to his will 
the Congress for whose election he 
is largely responsible? Here is a new 
problem in Presidential leadership. 


Professor Corwin Favors 

Legislative Council 

This unforeseen development of 
Presidential leadership does not sub- 
ject Professor Corwin to criticism 
but it does suggest that he has un- 
deremphasized the power that today 
has come to inhere in the office and 
that he has been too much inclined 
to the view that in the future as in 
the past the influence of the Presi- 
dency will be dependent upon the 
personality of the incumbent. Per- 
haps it is for this reason that he 
seems to accept the view that the 
struggle for power between the Presi- 
dent and Congress will continue’ 
and makes so few suggestions for 
coordinating the executive and legis- 
lative departments. 

Indeed, he makes but one sugges- 
tion for improvement. He rejects 
the principle of the Kefauver Reso- 
lution, which would give Cabinet 
members seats in the House and 
Senate and the right to participate 
in debate and the obligation to im- 





13. Myers v. United States, 272 U.S. 52 (1926). 

14, The Supreme Court curiously enough has 
found that only in acting as Commander in Chief 
has any recent President exceeded his authority. 
Duncan v. Kahanamoku, Sheriff, 327 U.S. 304 
(1946), holding invalid martial law in Hawaii. 

15. Professor Corwin writes: “One of the most 
sweeping delegations of power ever made by 
Congress was to the Supreme Court itself, by the 
Act of June 19, 1934, to regulate civil proceedings 
in the district courts of the United States."’ This 
overlooks the fact that their rule-making power is 
essentially a judicial, not a legislative function. 

16. At one time it was insisted by a responsible 
segment of opinion that the veto should not be 
used by the President except on legislation deemed 
unconstitutional, or to protect the prerogatives of 
his office. 


17. This cuts two ways. To appoint one is to 
disappoint many. President Taft said that whenever 
he appointed to office he made one ingrate and 
ten enemies. Lovis XIV and John Adams had put 
the proportion one to a hundred. But if the ap- 
pointment is made at the behest of a Representative 
or Senator presumably the Congressman will have 
that gratitude which is a lively expectation of 
favors yet to come. 


18. Because of the fact that the Wallace and 
States Rights tickets drew from his potential votes. 


19. If this is to be, we might consider providing 
for the President and the Congressional majority 
equal radio time for addressing the people. Cf. 
Armstrong review of Government and Mass Com- 
munications, by Zechariah Chofee, Jr., 20 Tenn. 
L. Rev. 305 (1948). 
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part information”; 


instead he pro- 
poses that “the President shall con- 
struct his Cabinet from a joint 
Legislative Council to be created by 
the two houses of Congress and to 
contain its leading members.”?1 
Although Professor Corwin does 


not expressly so state, presumably 
the members of the Cabinet so con- 
stituted would be members of the 
President’s party. If that party is in 
a minority in Congress it is diffi- 
cult to see how Cabinet 
could effectively forward administra- 
tive measures.?? Certainly here is no 
solution of the problem of deadlock 


such a 


between the President and Congress. 
Dr. Hart’s remedy for the deadlock 
is “to make the terms of Senate, 
House and President coincide.” 

These are such part-way measures 
that it might be said that while both 
Dr. Hart and Professor Corwin have 
by their studies emphatically pointed 
up the need of bettering our system, 
neither has offered any real solution. 
This is true of many other writers 
who have tackled the subject. One 
difficulty seems to be the fear of a 
violent reaction if anyone has the 
temerity to profane the ark of the 
covenant by suggesting that we have 
anything to learn from the parlia- 
mentary government. Almost every- 
one who makes a suggestion for 
change is careful to state that his 
proposal is not in any way based 
upon that system. I cannot believe 
that such formal obeisance to Anglo- 
phobia is necessary.”* 

Another objection to most of the 
proposals is their lack of comprehen- 
siveness. There is usually merely a 
timid attack upon one position. Now 
the time is propitious for a general 





20. Dr. Hart writes: ‘The present writer is 
strongly of opinion; however, that such a plan 
would be a dangerous venture." 

21. Professor Corwin has elaborated this pro- 
posal in a recent article. New York Times Mago- 
zine: ‘‘Wanted: A New Type of Cabinet'’, October 
10, 1948. 

22. Professor Corwin'’s answer is that such a 
“situation has obtained comparatively rarely— 
only four times since the turn of the century, cov- 
ering eight years out of forty-eight."" However, 
when it does occur it is pregnant with the possi- 
bility of disaster. 

23. Those familiar with parliamentary govern- 
ment are also skeptical of presidential government. 
Cf. George Bernard Shaw's amusing play Apple 
Cart, in which a constitutional king, to thwart 
his ministers, threatened to abdicate and stand 
for election in the House of Commons. 


100 American Bar Association Journal 


ct 


advance. Iwo facts are obvious: The 
voters have come to look to the 
President as their legislative leader**; 
Congress has the power to render 
that leadership ineffective, Is there 
a solution, or if not a complete, at 
least a partial solution? 

After selecting from and adding 
to the proposals advanced I believe 
that careful consideration may well 
be given to the following changes: 
The adoption of the constitutional 
amendment proposed by Senator Ful- 
bright which would make the terms 
of the President, of Representatives 
and of Senators coincide and give 
to the President or Congress the 
power to call a new national elec- 
tion. The selection by the President 
of a Cabinet of political advisers 
rather than administrators—the mem- 
bers to have seats (with the right of 
debate) in both Houses, The drop- 
ping of the proposed amendment to 
the Constitution limiting the re-eli- 
gibility of the President. The adop- 
tion of the Lodge plan of distributing 
the electoral votes. A constitutional 
amendment depriving the House of 
the right to impeach and the Senate 
of the power to try and to remove 
the President. Another amendment 
providing for the ratification of treat- 
ies by a majority vote of each House. 

A combination of the Kefauver 
Resolution and the Fulbright 
Amendment does not necessarily offer 
a full solution of the problem of 
deadlock. Cabinet members may sit 
and speak in Congress as authentic 
represcniatives of the President with- 
out measurably influencing legisla- 
tion, A new national election will 
not of itself break a deadlock. Con- 
ceivably the same President and the 


same majority in Congress may be 
returned and another deadlock en- 
sue. However, this is about as near 
a solution as we can come without 
plumping for the parliamentary sys- 
tem. 

The other suggestions are cognate. 
A limit upon re-eligibility is incom- 
patible with constitutional recogni- 
tion of the President as legislative 
leader.?5 The Lodge plan approaches 
popular election of the President 
without lessening the vote of any 
state in the Electoral College. The 
power to impeach and try is a poten- 
tial weapon against the President in 
the hands of Congress. True, in the 
Chase and Johnson impeachments 
it was agreed that the accused must 
be found guilty of a high crime or 
misdemeanor. However, it does not 
follow that these precedents will be 
consistently followed. Moreover, if 
the Fulbright Amendment is adopted 
Congress can have the Presidents 
tried by the people. 

Conferring upon Congress the 
power to ratify treaties would bring 
the Constitution in line with prac- 
ticability. Most treaties and execu- 
tive agreements require implemen- 
tation by legislation. Later legislation 
supersedes a treaty. Ratification by 
the Senate is circumvented by the 
executive agreement device and by 
the concurrent resolution.” In short, 
no treaty is effective without Con- 
gressional consent. It follows that 
every treaty should be effective with 
this consent.?7 

If these or any comprehensive sug: 
gestions are considered the studies 
of Dr. Hart and Professor Corwin 
will prove invaluable background 
and requisite source material.?8 





24. A recent phase of this legislative leadership 
is the President's message construing a bill which 
he signs. Shall this be considered by the Supreme 
Court as a legislative act when the law is to be 
interpreted? 

25. Britain did not suffer when Gladstone was 
Prime Minister for twelve years or Walpole for 
twenty years; nor did Canada by Mackenzie King's 
Prime Ministership of over twenty years. 

26. Texas and Hawaii were annexed and the 
war with the Central Powers terminated by con- 
current resolution. 

27. The powers and duties of the Vice President 
might well be revised. Throttlebottom is a com- 
pletely inadequate role for one of the demon- 
strated capacity of Mr. Barkley. 

28. For other discussions bearing on the subject 
see: The American Presidency, by Harold J. Laski; 





This is Congress, by Roland Young; Strengthening 
the Congress, by Robert Heller, reviewed by Arm 
strong in 31 A.B.A.J. 188, April, 1945; Can Repre 
sentative Government Do the Job? by Thomas K. 
Finletter, reviewed by Armstrong in 31 A.B.A.J. 
241, May, 1945; Growth of Constitutional Power 
in the United States, by Carl Brent Swisher, re- 
viewed by Armstrong in 32 A.B.A.J. 333, June, 
1946; Congress at the Crossroads, by George 8. 
Galloway; A Twentieth Century Congress, by Estes 
Kefauver and Jack Levin, reviewed by Armstrong 
in 33 A.B.A.J. 675, July, 1947; The President and 
The Congress, by Wilfred E. Binkley, reviewed 
by Armstrong in 33 A.B.A.J. 417, May, 1947; 
Presidential Government in the United States, by 
C. Perry Patterson, reviewed by Armstrong in 33 
A.B.A.J. 919, September, 1947; ‘‘The Kefauver 
Resolution’’» by Armstrong, 30 A.B.A.J. 326, June, 
1944. 
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sumption, or even knowledge of their 

sentiments, can warrant their repre- 

sentatives in a departure from it prior 
to such an act. 

Here it is laid down plainly: even 
if a justice knew that a majority of 
the people, and not simply a ma- 
jority of the Congress, wanted spe- 
cific legislation, he would not thereby 
be justified in declaring it valid. But 
the question is whether and to what 
extent Hamilton’s doctrine has been 
approved and followed. 


Woodrow Wilson in 1908 wrote: 

What we should ask of our judges 
is that they prove themselves such men 
as can discriminate between the opin- 
ion of the moment and the opinion of 
the age, between the opinion which 
springs a legitimate essence, from the 
enlightened judgment of men of 
thought and good conscience, and 
the opinion of desire, of self-interest, 
of impulse and impatience. 


This is a large order indeed. It 
bristles so with difficulties and the 
ascertainment and weighing of in- 
tangibles that one would wonder 
what justice would be temerarious 
enough to try to draw the line be- 
tween “the opinion of the moment” 
and “the opinion of the age”. How 
is he to define or demark the limit of 
“an age”? How may he determine 





1. Dissenting in West Virginia State Boord of 
Education v. Barnette, 319 U.S. 624, 665, 63 S. 
Ct. 1178, 1197 (1943). 

2. Speaking while a United States Senator, 47 
Cong. Rec. 2801 (1911). 
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3. Woodrow Wilson, Congressional Govern- 


ment in the United States (1908) 165. 
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when judgment is “enlightened”, 
just who are men “of thought and 
good conscience”, what is the “opin- 
ion of desire” or of “self-interest”, 
when the result of “impulse” or “‘im- 
patience’? Wilson’s great enemy, 
Theodore Roosevelt, drew a similar 
line of difficulty for the judges when 
he said‘ “Judges should represent 
‘the permanent popular will’” (note 
the relative term, what is “perma- 
nent”?) But “a judge cannot be a 
good judge .. . if he is required to 
render every decision in accordance 
with what popular opinion at the 
moment, with or without reason, 
may desire”’. 


Should the Court Disregard 

the People’s Will? 

The argument for and against re- 
gard for the popular will became 
explicit in the income tax cases. 
James C. Carter, approaching the 
close of his argument for the act 
said:5 “Nothing could be more un- 
wise and dangerous—nothing more 
foreign to the spirit of the Constitu- 
tion—than an attempt to baffle and 
defeat a popular determination by a 
judgment in a lawsuit. When the 
opposing forces of sixty millions of 
people have become arrayed in hos- 
tile political ranks upon a question 
which all men feel is not a question 
of law, but of legislation, the only 
path of safety is to accept the voice 


The Court and the Popular Will 


of the majority as final.” 

Joseph H. Choate met this argu- 
ment head on in reply: “If it be true, 
as my learned friend said in closing, 
that the passions of the people are 
aroused on this subject, if it be true 
that a mighty army of sixty million 
citizens is likely to be incensed by 
this decision, it is the more vital to 
the future welfare of this country 
that this court again resolutely and 
courageously declare, as Marshall 
did, that it has the power to set aside 
an act of Congress violative of the 
Constitution, and that it will not 
hesitate in exerting that power, no 
matter what the threatened conse- 
quences of popular or populistic 
wrath may be”. The majority of the 
Court agreed with Choate. 

After President Wilson had wel- 
comed the American Bar Associa- 
tion to Washington in 1914, Hamp- 
ton L. Carson, speaking at the An- 
nual Dinner and with the members 
of the Supreme Court present said:* 
“The President of the United States 
in his address of welcome to the As- 
sociation suggested that the 
judges should extract from the at- 
mosphere about them a subtle some- 
thing, a natural equity, a roving 
sense of justice and breathe it into 
their decisions. So far as the thought 
implies a lofty purpose to promote 
justice ... the court and the bar will 





4, 97 Outlook 384-385 (1911). Justice Stone in 
50 Harv. L. Rev. 25 (1936) says: ‘The judge whose 
decision may control government action . . . must 
ever be alert to discover . . . whether his own 
or the objective standard will represent the sober 
second thought of the community, which is the 
firm base on which all law must ultimately rest." 
See also 46 Col. L. Rev. 764, 799 (1946). 

5. Pollock v. Farmers Loan & Trust Co., 158 
U. S. 601, 15 S. Ct. 912, 39 L. ed. 1108 (1895). 

6. See Rosen v. United States, 245 U.S. 465, 
471, 38 S. Ct. 148, 150, 62 L. ed. 406 (1918) on 
the trend of legislative opinion as supporting 
change in the old common law rule. President Wil- 
son, speaking to the American Bar Association at 
Washington in 1914, said: ‘There was a time 
when the thoughtful eye of the judge rested upon 
the changes of social circumstances and almost 
palpably saw the law arise out of human life. 
Have we got to a time when the only way to 
change low is by statute? The changing of law 
by statute seems to me like mending a garment 
with a patch; whereas law should grow by the 
life that is in it, not by the life that is outside of 
it. . . . | should hate to think thot the law was 
based entirely upon ‘has-beens’ . . . that the law 
did not derive its impulse from looking forward 
rather than . . . backward, or rather, that it did 
not derive its instruction from looking about and 
seeing what the circumstances of man actually 
are, and what the impulses of justice necessarily 
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are.’ 39 A.B.A. Rep. 7-8 (1914). For comments of 
Hampton L. Carson see id. 113. Conservative 
though Justice Sutherland was, as Senator he 
said: ‘precedent after ail is not a fixed pathway, 
it is only the opinion of a former traveller as to 
where the pathway should be'’. 37 id. 386 (1912). 

7. 39 id. 113 (1914). 

8. William L. Ransom, Address to the American 
Bar Association at Boston, 61 id. 393 (1936). 

9. Theodore Roosevelt, quoting Holmes in Noble 
State Bank v. Haskell, 219 U.S. 104, 31 S. Ct. 
186, 55 L. ed. 112, 32 L.R.A.N.S. 1062 (1911) in 
97 Outlook 574 (1911). On Holmes and due proc- 
ess, see Hamilton Vreeland, Jr., Twilight of In- 
dividual Liberty (1944) passim. See also Nebbia 
v. New York, 291 U.S. 502, 54 S. Ct. 505, 78 L. 
ed. 940, 89 A.L.R. 1469 (1934). 

10. Corwin, Court over Constitution (1938) 127. 
The italics and exclamation point are Corwin's. 
An editorial in 17 World Tomorrow 123 (1934) 
said: “Public opinion determines, in the end, 
what the majority of the Court says. At the mo- 
ment the Court is in the mood to uphold the New 
Deal. If public opinion shifts strongly to the left, 
the Court will probably validate Socialist legisla- 
tion. . . . Radicals bent upon pacific revolution 
should rejoice over the fact that the Court fol- 
lows the election returns . . . and, while rejoic- 
ing, continue to agitate, educate, organizel’’ Jus- 
tice Frankfurter, with Henry M. Hart, Jr., disliked 
the shallow imputation of Mr. Dooley's oft-quoted 


heartily respond. . . . But if it implies 
that the judges are at liberty to dis- 
regard fixed principles and substi- 
tute an undefined and intangible 
popular apprehension of what a de- 
cision ought to be, which will vary 
with the sensitiveness of each indi- 
vidual judge, then the doctrine is 
full of peril”. As William L. Ran- 
som, President of the American Bar 
Association put it: “If judges on 
the bench are to bow weakly to sup- 
posed popular demands for the 
breaking down of the rights of some 
citizens in order to favor other citi- 
zens, then constitutional safeguards 
become of no avail... . If the judge 
on the bench makes a hodge-podge 
of human rights in order to serve 
supposed social ends the ‘blessings of 
liberty’ are to that extent forfeit”. 


Notion of Zeitgeist Leads 
to Two Great Battles 


Against these words may be set the 
often quoted words of Justice 
Holmes in 1911° that the police pow- 
er “may be put forth in aid of what 
is held by the prevailing morality or 
strong and preponderant opinion to 
be greatly and immediately neces- 
sary to the public welfare”. So Ed- 
ward §. Corwin, with his sympathetic 
attitude towards President Franklin 
Roosevelt’s point of view with re- 
spect to the Court, wrote in 1938:1° 
“In the long run the majority must 


words ‘“‘th’ supreme coort follows th’ iliction re- 
turns’, but says, ‘Subtly the impregnating intel 
lectual climate of an era also affects the Court’. 
48 Harv. L. Rev. 238 (1934). President Roosevelt's 
proposal to reorganize the Court, made February 
5, 1937, preceded the Jones & Laughlin case by 
about ten weeks. Corwin in his Constitutional Rev- 
olution, Ltd. (1941) thinks that more important than 
the court-packing proposal was the 1936 election 
‘manifesting overwhelming popular approval of 
the New Deal; and the CIO strikes in Detroit, 
and the apparent helplessness of the state gov- 
ernment to deal with them, at any rate without 
precipitating something like civil war'’ (page 73). 
At page 76, he says: ‘‘Justice Stone's relentless 
insistence in argument, the Chief Justice's political 
skill and Justice Roberts's eagerness for the light— 
these were the chief inter-curial factors in bring- 
ing about the Court's reversal of position on the 
New Deal." As to the court-packing plan, one 
columnist said ‘‘a switch in time saved nine’. 
(Quoted by Corwin, id., 72 ). But see Walter F. 
Dodd in 47 Am. Pol. Sci. Rev. 4 (1947): “‘There is 
no basis for the assertion that favorable opinions 
by the Court from January to June, 1937, were 
occasioned by the President's action." On the 
New Deal and the Court generally, see Carl 8 
Swisher, American Constitutional Development 
(1943) 875 et seq.; C. Herman Pritchett, The Roose- 
velt Court (1948}; Swisher, Growth of Constitutional! 
Power in the United States (1946) 210, et seq. 
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have its way, and the run must not 
be too long either!” If the Court is 
to consider opinion in order to de- 
termine whether it is “strong preva- 
lent” or represents “sober second 
thought” rather than passing whim, 
it is embarked upon a hazardous 
undertaking. Justice Cardozo has 
written:!! “My duty as Judge may 
be to objectify in law, not my own 
aspirations and convictions and phi- 
losophies, but the aspirations and 
convictions and philosophies of the 
men and women of my time.”!? “I 
have no quarrel . . . with the doc- 
trine that judges ought to be in sym- 
pathy with the spirit of their times.” 
But, he continues: “Alas! assent to 
such a generality does not carry us 
far upon the road to truth. In every 
court there are likely to be as many 
estimates of the Zeitgeist as there are 
judges on its bench.” And so we raise 
here the question whether to some 
extent the present unprecedented dis- 
sension in the Court may not be due 
to the effort of some of the Justices 
to find out what the Zeitgeist is and 
pay heed to it in their opinions. 

The great question as to what ex- 
tent if any the courts in constitu- 
tional cases should pay attention to 
the popular will was at the center of 
the two great popular battles about 
the judiciary: the recall of judges and 
of judicial decisions, and President 
Roosevelt’s proposal to pack the 
Court. 


11. Cardozo, Nature of the Judicial Process 
1921) 173. 

12. Id. 174. Of course, he was not here speak- 
ng specifically of constitutional law. 

13. In his introduction to William L. Ransom, 
Majority Rule and the Judiciary (1912) 6. For Judge 
Ransom's vigorous opposition to Franklin Roose- 
velt's court-packing proposal, see his speech at 
Boston, August 24, 1936, which is quoted by him 
as affirmation of his convictions in 23 A.B.A.J. 
277 (1937). 

14. 100 Outlook 390-402 (1912). See Theodore 
Roosevelt, id. at 618-626, an address at Carnegie 
Holl wherein he quoted Holmes in the Noble 
Bank case (supra, n. 9}; 197 Outlook 384-385, 488- 
492, 532-536, 574-577 (1911). As to Holmes, 
however, see Pennsylvania Coal Co. v. Mahon, 
260 U. §. 393 (1922), where he wrote, ‘“We are in 
donger of forgetting that a strong public desire 
'o improve the public condition is not enough to 
warrant achieving the desire by a shorter cut than 
the constitutional way of paying for the damage’’. 
For Cardozo's quotation of Theodore Roosevelt on 
a judges’ point of view, see Cardozo, op. cit., 171. 

15. William L. Ransom, op. cit. 39, supra, n. 13. 
He adds in italics: ‘‘The present agitation is 
an effort to make the persistent sentiment of the 
preponderant majority of the people the ulti 





Theodore Roosevelt wrote:!* “It is 
the people and not the judges who 
are entitled to say what their consti- 
tution means, for the constitution is 
theirs, it belongs to them and not to 
their servants in office.” So too he 
said:'* “When a judge decides a 
Constitutional question, when he de- 
cides what the people as a whole can 
or cannot do, the people should have 
the right to recall the decision if they 
think it wrong.” And William L. 
Ransom, though limiting his support 
of recall of judicial decisions to state 
court denials of state police power 
and explicitly leaving out the United 
States Supreme Court, favored" “the 
deliberate demand of the people 
that, on the question of what their 
government may and should do for 
the amelioration of social or eco- 
nomic needs the mature senti- 
ment of the majority of the people” 
should “prevail, if need be, against 
what a court may think the majority 
of the people think, or ought to 
think, should be done.” 

Senator Borah, opposing Theodore 
Roosevelt's proposal, said:'* “If our 
courts are taught to listen, trained by 
this subtle process of the years to 
hearken to the voice of the majority, 
to whom will the minority appeal 
for relief. . . . The people’s courts 
can no more survive the demoraliz- 
ing effect of the vices of majorities 
in the administration of justice than 
the king’s courts could stand against 


mate and effective factor in determining the 
scope of the altogether elastic policy or regulative 
power of state governments’’. At page 169, he 
quotes the New York Times: “That the definite 
will of the majority of the voters, deliberately 
formed, consistently adhered to and fairly ex- 
pressed, should determine the treatment of public 
affairs in all branches, even the judiciary is the 
fundamental principle of democracy’’. 

16. Speech in the Senate August 7, 1911, re- 
printed in part in his American Problems (1924) 
171, 177. 

17. Speech in the Senate August 19, 1914. See 
his American Problems (1924) 182. For recall of 
judicial decisions, see Donald R. Richberg, 52 
Annals Am. Academy Pol. and Soc. Sci. 25-36 
(1914), (quoting Holmes in the Noble Bank case); 
William Draper Lewis, 43 id. 311-325 (1914), mak- 
ing the same quotation. Against recall of judicial 
decisions, see a veto message of President Taft, 
48 Richardson, Messages and Papers of the Presi- 
dents 8019: ‘In a proper sense, judges ore servants 
of the people; that is, they are doing work which 
must be done for the Government and in the in- 
terest of all the people, but it is not work in the 
doing of which they are to follow the will of the 
majority except as that is embodied in statutes 
lawfully enacted according to constitutional limi- 
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the influence of their masters.” But 
with Borah, as with Theodore Roos- 
evelt and many others, the difference 
between short term or temporary 
gusts of popular will, and long term, 
considered preponderant judgment 
bobbed up again. For he said:!7 
“They [the courts] will not always 
be abreast of the most advanced 
opinions in the march of progress, 
but that they will in due time mor- 
tise and build into our jurisprudence 
all that is permanent and wise and 
just, all that a settled and digested 
public opinion finally indorses no 
one familiar with the history of our 
jurisprudence can for a moment 
doubt.” 


Court-Packing Plan 
Stirs Up the Argument Anew 


Like Theodore Roosevelt's recall of 
judicial decisions, but much more 
explosively, Franklin Roosevelt's 
court reorganization proposal square- 
ly raised the question of the respon- 
siveness of the judiciary to the popu- 
lar will. Supporters of the Presi- 
dent’s program argued that its pur- 
pose was merely the properly demo- 
cratic one of carrying out a popular 
mandate expressed vehemently in 
the 1936 election.1* They used many 
of the arguments used by those who 
had advocated the recall of judicial 
decisions. Like many of these they 
took the position that the amending 
process was too slow, and that a hos- 
tile court might emasculate any 


tations’. But later in the same message, Taft said: 
. It is impossible to prevent the influence of 
popular opinion from coloring judgments in the 
long run. . . . There will be found a response to 
sober popular opinion as it changes to meet the 
exigency of social, political, and economic 
changes’’. For Sutherland's views, see 9 Great De- 
bates in American History (1913) 533; 47 Cong. 
Rec. 2793, 2801; Sen. Doc. No. 978, 62d Cong., 
3d Sess. (1912); Elihu Root, 35 N. Y. State Bor 
Assn. Proc. 148-167 (1912); 47 Cong. Rec. 3691; 
William B. Hornblower, 22 Yale L. Jour. 1-18 
(1912); Henry W. Taft, Occasional Papers and 
Addresses (1920) 219-252; Rome G. Brown, 43 
Annals 239-277 (1912); Sen. Doc. No. 649, 842, 
892, 62d Cong., 2d Sess. (1912); Sen. Doc. No. 
983, 62d Cong., 3d Sess. (1913); Hornblower, in 
Sen. Doc. No. 1052, 62d Cong., 3d Sess. (1913); 
bibliography, 38 A.B.A. Rep. 579-604 (1913); 39 id. 
607-621 (1914); Theodore Roosevelt, quoted in 
Frankfurter, Law and Politics (1939) 15: “Il may 
not know much about low, but | do know one 
can put the fear of God into judges."’ Of course, 
the whole subject of the courts and the popular 
will is related to the debate about an elective 
judiciary. 
18. See, for example Robert H. Jackson, The 
Struggle for Judicial Supremacy (1941) 177: ‘The 


February, 1949 * Vol. 35 103 











































































































The Court and the Popular Wi 





cmendment by perverted interpreta- 
tion.!® This was to overlook the 
very purpose of the amending proc- 
ess. The definite amending process 
was designed to cut the gordian knot 
of discussion about the precise line 
between temporary majority desires 
which are not necessarily to govern, 
and the sober second thought of the 
“preponderant majority” which in 
the long run may rule, But may not 
some justices perhaps believe that 
the amending process is too slow, 
that the Zeitgeist or «a popular elec- 
toral mandate should largely govern, 
and that the Court should be a con- 
tinuing constitutional convention? 
Furthermore the question may be 
raised as to possible unconscious 
yielding to some extent to the pres- 
ent world-wide trend toward a totali- 
tarian state, at least in economic mat- 
For World War 
I there were those in America who 
frankly regarded as superior to the 
American constitutional system with 
its checks and balances, the English 
system with its omnipotent parlia- 
ment that can do anything but 
“change a man _ into 


ters. even before 


a woman”. 
Then came the concept of a welfare 
state, or a “classless” state under the 
dictatorship of the proletariat, or of 
a state organized for the equalization 
of wealth, or, as some less radical 
desired, for greater equality of op- 
portunity. The humanitarian move- 
ment for social justice, the greater 
need for law as a result of the ur- 





election had gone against the Court quite as em- 
phatically as against the Republican Party, whose 
bedfellow it had been''; at 321: ‘‘either the elec- 
tion was only a mirage to winning progressive 
forces or the Court must yield'’. President Roose- 
velt, in a radio address March 9, 1937, printed in 
Jackson, op. cit. 345: ‘‘We must have judges who 
will bring to the courts a present-day sense of the 
Constitution’’. At 347, the President said, “‘If by 
the phrase court-packing the charge is made that 
| would appoint . . . justices who will not under- 
take to override the judgment of the Congress on 
legislative policy . . . that | will appoint Justices 
who will act as Justices and not as legislators . . . 
then | say that | . . . favor doing just that thing— 
now'’. For comment of Frederick H. Stinchfield on 
this, see 23 A.8.A.J. 233 (1937). For the President's 
message of February 5, 1937, transmitting his pro- 
posed bill, see 8] Cong. Rec. 877-879, H. R. Doc. 
No. 142, 75th Cong., Ist Sess., Part | (1937); for 
the message of January 6, 1937, see Newsweek, 
March 13, 1937, page 8. For Senator Black's support 
of the bill, see 81 Cong. Rec. 9, 1292, 2827, 2836, 
App. 224, 306; 23 A.B.A.J. 578 (1937); New York 
Times, March 1, 1937, page 1, column 1. For 


Robert H. Jackson's views, see Julia E. Johnsen, Re- 
organization of the Supreme Court (1937) 174, 179, 
187, and Jackson's The Struggle for Judicial Supre- 
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banization of society, the iron neces- 
sities of government control‘ in two 
world wars, all contributed to in- 
The 
comparative poverty of some states 
in the face of growing federal reve- 
nues, particularly from the income 


crease governmental powers. 


tax, the drawing together of people 
in a continent shrunk by modern 
transportation and communication, 
of a people on wheels, caused many 
to turn to the federal government 
for aid. Organized pressure groups 
found it easier to concentrate their 
lobbies and propaganda machines 
on one wealthy government in Wash- 
ington than on forty-eight scattered 
states, some financially weak. The 
need of national highways for com- 
merce and defense impelled move- 
ments upon the national treasury. 
And pragmatic admirers of efficiency 
were not slow to accelerate the s!:ift. 
Those who stood for a planned econ- 
omy or a cooperative commonwealth 
or a socialized society concentrated 
upon the nation’s capital. 

The Zeitgeist Theory 

Opposed to Natural Law 

This is not to argue that the shift 
was entirely wrong, or solely the re- 
sult of propaganda by social plan- 
ners or socialists or communists. 
That is not the matter for discus- 
sion here. The sole point, recognized 
by all, is that the shift had occurred. 
And whether the desire be temporary 
or “digested and long run”, that of 
merely organized vocal minorities or 





macy, supra; New York Times, March 25, 1937, 
page 21, column 1; Hearings before Committee on 
the Judiciary on Sen. 1392, 75th Cong., Ist Sess. 
(1937) 37-65 (referred to hereafter as Hearings). 
For Stanley Reed's views, see Johnsen, op. cit. 69. 
For the views of Homer S. Cummings, Harold L. 
Ickes, William Draper Lewis, Henry A. Wallace, 
Thomas Reed Powell, Clarence Hathaway, Robert 
M. LaFollette, Harry L. Hopkins, James M. Landis, 
Ferdinand Pecora, Thurman W. Arnold, Harold J. 
Laski, Leon Green, William Green, Justin Miller, 
Charles Grove Haines, Edward S$. Corwin, all in 
favor of the proposal, see Johnsen, op. cit. and 
Hearings. For views of Burton K. Wheeler, Ray- 
mond Moley, Erwin N. Griswold, Edwin Borchard, 
Dorothy Thompson, Walter F. Dodd, Frederic R. 
Coudert and others, all opposing the proposal, 
see Hearings; on the subject generally, see Dean 
Alfange, The Supreme Court and the National Wil! 
(1937); Morris L. Ernst, The Ultimate Power (1937); 
Alsop and Catledge, The 168 Days (1938); for 
Frankfurter's views, see id. 75 and Hearings 487. 

19. Theodore Roosevelt, quoted in Ransom, op. 
cit. page 14, supra n. 15; Hearings 42, 168, 231, 
346; Jackson, op. cit. page 180, supra n. 18. 

20. See for example Herman Finer's attack on 
Friedrich A. Hayek and his Road to Serfdom 


“preponderant majority”, what are 
the justices to conclude? Certainly 
many of those who would use all the 
power of the national government to 
change the economic structure of so- 
ciety believe that law is command 
and force, not reason, believe in a 
jurisprudence of “interests” in a 
crassly material sense, that there are 
no such things as “rights”, that what 
the majority desires, or those pur- 
porting to represent the majority de- 
sire, should be law. And if this re- 
quires “flexible logic”, or “logic of 
consequences” in order to overcome 
constitutional obstacles, that logic 
must be freely brought into play by 
the justices of the Supreme Court 
of the United States. 

Many of those who have this phi- 
losophy use every effort to confuse 
the public. They give their oppo- 
nents who stand for absolute princi- 
ples of natural law and for a sincere 
and practical protection of constitu- 
tional rights a bad name. They brand 
them as enemies of democracy, as if 
there could be no such possible thing 
as a totalitarian democracy.”® This 
of course is to lose sight of the simple 
fact that it is immaterial from the 
standpoint of the individual or the 
minority whether his or their rights 
are destroyed by a single dictator or 
fuehrer, a ruthless minority or a 
democratic majority.in a continental 
democracy of one hundred and forty 
millions.?" 

(Continued on page 171) 





(1944) in Finer'’s Road to Reaction (1946). For ex 
ample, Finer says (page 60): ‘In a democracy right 
is what the majority makes it to be'’. Of Lenin 
he says (page 104): ‘‘He fought for the conviction 
that the dictatorship of the proletariat (which be- 
ing a majority would be no dictatorship). . . . 
At page 105, Finer speaks of the failure of Hayek, 
Chamberlin, Eastman and Eugene Lyons ‘‘to dis 
tinguish between the antipopular nature of the 
Fascists and the Nazis, and propopular impulse of 
the Soviet system’’. Finer is referred to here only 
because he is typical of those who call any who 
may oppose further governmental control of eco- 
nomic life in any respect ‘‘enemies of democracy’. 

21. For example, Aristotle, Poetics, c. iv. (London 
edition, 1912) 116; Aquinas, De Regimine Princi- 
pum, 1, ¢c. 5; Madison, in § Elliott's Debates (1845) 
162; John Adams in letter to Jefferson, Nov. 13, 
1815, 10 Works (1851) 174; 6 id. 8, 48, 110; 
also quoted in C. E. Merriam, History of American 
Political Theories (1920) 126-127; Walsh, The Politi- 
cal Science of John Adams (1915) 39; 1 Hamilton 
Works (Federal ed., 1904) 389, 401; 2 id. 42; 9 
Jefferson, Works (Ford ed., 1907) 29; 15 Webster 
Works 513-522 (National ed., 1903) 515; Miller, J., 
in Loan Association v. Topeka, 20 Wall. 655 (U. S., 
1875). 
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International Courts of Appeal: 


A Judicial Approach to World Order 


by Robert B. Ely Ill + of the Pennsylvania Bar (Philadelphia) 


® In this article, Mr. Ely discusses the need for an international judiciary which in 


his opinion is the only means for ensuring world peace. He catalogues the weaknesses 


of the present system of private international law, and outlines the form which 


international courts of last resort might take. 





® One of the most important prob- 
lems today facing the world in gen- 
eral, and lawyers in particular, is 
that of substituting world order un- 
der law for the periodic and ever- 
increasing horrors which were last 
suspended on V-J Day. This problem 
will never be solved by any form of 
inter-governmental arrangement un- 
til the peoples supporting those gov- 
ernments have formed the firm habit 
of settling all disputes by legal 
means, rather than by war. 

History shows how this habit of 
law-abidance has grown: from the 
family into the tribe, city and state. 
It must now be spread throughout 
the world. As before, its growth must 
be from the private and domestic 
into the public and foreign. The 
roots are in the individual, the 
branches in institutions. Without 
these roots, the branches will never 
come to flower. Above all, the seeds 
must not be sown on barren ground. 

What, then, are the circumstances 
under which the habit of law-abid- 
ance can be formed? 

A necessary condition to orderly 
life in any community is an adequate 
body of legal rules that are clearly 
defined, widely known and univer- 
sally respected. The sufficiency of this 


condition has been repeatedly demon- 
strated throughout the world at the 
municipal, state and national levels. 
Its necessity becomes apparent when 
one considers the comparative chaos 
which accompanies its absence from 
the international field. Two world 
wars in a single lifetime have been 
the effects, and Judge Manley O. 
Hudson (as quoted in 30 A.B.A.]. 
560; October, 1944) has well stated 
the cause: 
To many laymen [international 
law] seems to present itself as a ghost 
which stalks only in distant parts of 
the earth, without any relation to 
the work-a-day world in which we live 
and toil. Even to some lawyers it 
looms as an esoteric if not an evanes- 
cent. mystery to be invoked only when 
it serves to bolster a prior political 
opinion. > .0 
William E. Jackson, personal as- 
sistant to the American Chief of 
Counsel at the German war crimes 
trials, writing in the July, 1947, issue 
of Foreign Affairs, put the matter 
more succinctly when he said, ‘For 
a long time prior to Nuremberg in- 
ternational law was scoffed at as 
pious but impotent”. 

The reason for these attitudes of 
bewilderment, cynicism and scoffing 
is not hard to understand. To the 


average layman and to nearly all law- 
yers, a respectable body of law is one 
which consists, in addition to legis- 
lative enactments and executive rul- 
ings, of systematically published and 
collated decisions of permanent 
courts with jurisdiction to declare 
the law and to enforce it on individu- 
als. International law lacks all these 
essentials to knowledge and respect, 
which alone can make it effective. 


An International Judiciary 

is the Only Solution 

There are no regularly constituted 
international legislative assemblies 
or executive departments. Apart from 
the International Court of Justice, 
whose jurisdiction is limited to pro- 
ceedings in which states are parties 
and is only contingently compulsory, 
international law has no permanent 
tribunals of its own. It is obliged to 
rely on isolated and temporary ad 
hoc courts and commissions or on 
the good graces of national judiciar- 
ies. The awards and decisions which 
compose the precedents of interna- 
tional law are not collected into a 
single “International Law Reporter” 
of the form familiar to lawyers in 
other fields, but have to be sought 
under such misleading headings as 
“War”, “Aliens” or “States” in na- 
tional digests or in textbooks whose 
only authority lies in the reputation 
of their authors. Finally, none of 
these awards or decisions has ever 
been enforced against individuals by 
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other than national law enforcement 
officers. 

In short, international law is now 
in the easily imaginable state in 
which the federal law of the United 
States would be had the Consti- 
tution made no provision for a Presi- 
dent; had the Congress been merely 
a national open forum; had _ the 
jurisdiction of the Supreme Court 
been made subject to consent of the 
parties and limited to suits between 
states; had there never been any fed- 
eral circuit courts of appeal and dis- 
trict courts; had the declaration of 
federal law been left to state courts 
and its enforcement to state sheriffs; 
and had there been no interpreta- 
tions of federal law other than such 
writings as the Federalist, the de- 
cisions of state courts and interstate 
compacts. Under such circumstances 
the words of Judge Hudson and Mr. 
Jackson, quoted above, would but 
mildly describe the attitude of the 
average layman or lawyer toward 
American federal law. 

The foregoing catalogue of the 
weaknesses of international law sug- 
gests the general form of necessary 
remedy. To achieve complete world 
order under law will require the de- 
velopment of an international ju- 
diciary to declare and enforce inter- 
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national law in particular cases, an 
international legislature to enact 
laws in keeping with changing world 
conditions and an international ex- 
ecutive to perform traditional ad- 
ministrative functions. For the pur- 
poses of present discussion we put 
aside the legislative and executive 
problems with only reference to the 
comments of the winner of the Amer- 
ican Bar Association’s 1947 contest 
for essays on the improvement of 
international legislation. He says in 
effect that attempts to constitute an 
international legislature or executive 
with authority to make international 
law what it should be would be both 
futile and dangerous until there has 
been built up a world-wide consensus 
as to what international law is. 


Minimum Requirements 
for International Judiciary 
Turning to the question of an inter- 
national judiciary, our discussion so 
far indicates that it must meet the 
following minimum specifications: 

(1) The courts composing it must 
derive their authority from an inter- 
national, rather than a national or 
multinational source; 

(2) Its rulings must be superior 
to those of national courts; 

(3) Its decisions must be binding 
upon the individuals concerned, and 
must have all the future force ac- 


corded under the doctrine of stare 


decisis. 

In seeking to establish such tribu- 
nals by other than forceful means, it 
would seem that the greatest chance 
of success would be insured by close 
adherence to the following princi- 
ples of action: ° 

(1) No step should be taken with- 
out the unanimous consent of all 
countries concerned in that step; 

(2) In order to make such con- 
sent likely, surrenders of national 
sovereignty should be kept at an ab- 
solute minimum, while no greater 
than necessary departure should be 
made from existing procedures. 

Proceeding along these lines, we 
find that the only possible interna- 
tional creator of international courts 
is the United Nations. That organi- 
zation already has 2n International 






Court of Justice as its “principal ju- 
dicial organ”. Could this tribunal 
be remodeled to meet the foregoing 
requirement? In theory, yes, but in 
practice, no. Any revision in this 
Court’s set-up would be subject to the 
veto which the Russian bloc would 
certainly use. On the other. hand, 
the General Assembly is given by Ar- 
ticle 22 of the Charter the authority 
to establish ‘such subsidiary organs 
as it deems necessary for the per- 
formance of its functions’, including 
(Article 13) “encouraging the pro- 
gressive development of interna- 
tional law”; and here no more than 
a two-thirds majority vote is required. 

Why, therefore, should not a group 
of nations operating under substan- 
tially similar legal systems (as for ex 
ample the United States and one or 
more members of the British Com- 
monwealth of Nations, or the coun- 
tries of Central and South America 
plus Spain and Portugal) execute a 
protocol for a statute of the General 
Assembly providing, subject only to 
the Assembly’s approval, for the es- 
tablishment of an_ International 
Court of Civil Appeals with organi- 
zation, competence and procedure 
substantially as next indicated? 

Its full bench would consist of a 
President Judge, designated to the 
task by the International Court of 
Justice, and of additional judges ap- 
pointed in equal numbers by each 
nation of the circuit in the same 
manner as judges of the national 
court of last resort, subject to con- 
firmation and commissioning by the 
General Assembly. Particular ses- 
sions would be composed as the ad- 
hering nations might agree. 

Whenever there came before the 
court of last resort of any adhering 
nation a proceeding in which it ap- 
peared or was claimed that there was 
involved a question of international 
law (in the sense that disposition ol 
the case required interpretation 01 
application of any international con- 
vention or any generally accepted 
international custom or legal prin 
ciple) the proceedings would be cet 
tified by the national court of last 
resort to the International Court of 
Civil Appeals for final determina- 
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tion. The certification would be ac- 
companied by an opinion (to be 
binding on the I.C.C.A.) by the cer- 
tifying court on all questions of na- 
tional law. The final decision by the 
1.C.C.A, would be remitted and en- 
forced in the same manner as a judg- 
ment of the court of last resort of 
the country in which the proceedings 
arose, and would thereafter be ac- 
corded in each of the adhering coun- 
tries the same force as a judgment 
of the court of last resort in that 
country. 

If no more than one such court 
were established, its day-to-day func- 
tioning in actual litigation involving 
individuals would go far toward pub- 
licizing and more firmly establishing 
those principles upon whose recog- 
nition and respect rests the whole 


PROFESSIONAL ETHICS: OPINION NO. 278: (DECEMBER 15, 1948) 


It is ethical for a United States 
Attorney or an Assistant United States 
Attorney to practice on the civil side 
of the federal courts unless there be 
other reasons than his official posi- 
tion for disqualification. 

Canons 6, 29 
Judicial Canon 31 
Opinions 135, 262 


® The opinion of the Committee was 
stated by Mr. JACKSON, Messrs. Brand, 
Miller, White and 
Wuerthner concurring. 


Drinker, Jones, 


" The Chairman of the Committee 
on Ethics of a county bar association 
asks whether or not it is ethical for a 
United States Attorney or an Assist- 
ant United States Attorney to prac- 
tice on the civil side of the federal 
court. He states that the question 
arises out of the belief of certain 
members of the county Bar that a 
United States Attorney or an Assist- 
ant United States Attorney has a de- 
cided advantage over any other at- 
torney in practicing on the civil side 
of the federal court because of his 
constant dealing with the federal 
judiciary, his thorough knowledge of 
the federal process, and most par- 
ticularly his closeness to the federal 
jurors. 





future of international law, namely: 

(1) That international law al- 
ready exists, independent of and su- 
perior to national law; 

(2) That it is binding directly on 
individuals; 

(3) That it is possible to estab- 
lish international agencies for its 
interpretation and enforcement. 

If more than one such court were 
established, and if conflicts were to 
arise among the decisions upon par- 
ticular points, the various countries 
concerned might then avail them- 
selves of the International Court of 
Justice’s power to render advisory 
opinions as to which of such decis- 
ions was correct. In this fashion the 
codification of private international 
law would progress in an orderly and 
efficient manner. 


Presumably private practice by 
these officials on the civil side of the 
district courts is permitted because 
the official salary is low and a com- 
petent attorney would not accept ap- 
pointment unless allowed thus to 
increase his earnings. 

In determining the propriety of 
similar practices previous opinions 
of the Committee (reviewed in Opin- 
ion 262) have applied these tests: 
Would the practice 

(1) Lessen the confidence of the 
public in the integrity and imparti- 
ality of the administration of justice? 

(2) Would it be a reflection on 
‘members of the legal profession? 

(3) Would it interfere with Co- 
operation between state and federal 
prosecuting attorneys? 

None of the objections made by 
the county Bar runs counter to the 
tests which the Committee has here- 
tofore applied unless the Committee 
is prepared to hold that the federal 
judges of the district aré lacking in 
impartiality, that a thorough knowl- 
edge of federal law and procedure 
disqualifies an attorney from accept- 
ing a retainer in a federal civil suit, 
and that the prescribed method of 
selecting a federal jury does not result 
in obtaining a disinterested panel. 





International Courts of Appeal 


Full discussion of the arguments 
in favor of the foregoing proposal 
would unduly extend this discussion. 
However, in support of the principles 
it seeks to embody, we quote brief 
portions of a recent address by Jus- 
tice Robert H. Jackson, of the Su- 
preme Court of the United States (22 
Temple Law Quarterly 153) : 

It is indispensable to development 
of an effective modern law of nations 
that it lay obligations upon living in- 
dividuals as well as upon that abstrac- 
tion known as the state... . We should 
take advantage of every opportunity 
to deal with international controver- 
sies by adjudicative or arbitral tech- 
niques. In this way we will enlarge 
and expand the world’s experience in 
using these orderly and reasonable 
processes, fashion’ an increasing body 
of decisional and customary interna- 
tional law, and encourage the law- 
abiding habit among nations. ? 


No canon specifically makes it un- 
ethical for a United States attorney 
to appear in an ordinary civil suit 
between private litigants and we 
accordingly hold that it is not un- 
ethical for a United States attorney 
because he holds that office to prac- 
tice on the civil side of the United 
States District Court. This does not 
mean that a United States attorney 
may accept all types of cases on the 
civil side. He certainly should not, 
for obvious reasons, accept any case 
in which the United States is a party, 
or one which would interfere with 
cooperation between state and fed- 
eral prosecuting attorneys. There are 
doubtless other cases which good 
taste and good name of his profes- 
sion would require him to refuse. 

As this Committee said in Opin- 
ion 135: 

By analogy, the thirty-first Canon 
of Judicial Ethics applies to the situa- 
tion here presented. Referring to part 
time judges who practice law, it is 
there said: “In such cases one who 
practices law is in a position of great 
delicacy and must be scrupulously 
careful to avoid conduct in his 
practice whereby he utilizes or seems 
to utilize his judicial position to 
further his professional success.” This 
statement is equally applicable to 
prosecutors. 
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Lawyers in the Senate: 


They Predominate in 81st Congress 


by Albert P. Blaustein + of the New York Bar (New York City) 


® Of the ninety-six members of the Senate of the United States in the 81st Congress, 


ene thirdSare lawyers. A lawyer-predominated Senate is not rare in our history, but 


it is interesting to follow Mr. Blaustein's breakdown of the background and experi- 


ence of the lawyer-senators in the new Congress. 





® Another lawyer-predominated Sen- 
ate marched up Capitol Hill early 
last month as Washington greeted 
the fifty-four Democrats and forty- 
two Republicans who comprise the 
upper chamber of the nation’s 81st 
Congress. For once again the Ameri- 
can electorate has shown its confi- 
dence in its legal representatives, 
and the path to the Senate is still 
marked by the milestones of law 
school, legal practice and govern- 
mental service as public attorney or 
judge. 

No less than two-thirds of the new 
Senators are members of the Bars 
of their respective states, and three 
additional Senators have had exten- 
sive legal training. Also numbered 
among the country’s ninety-six top 
law-makers (including Vice Presi- 
dent Alben W. Barkley, the Senate’s 
presiding officer, whose own sen- 
atorial post has not as yet been 
filled) are fifteen ex-judges, thirty- 
one former federal, state, county and 
city attorneys, and five law pro- 
fessors. 

Twenty-one of the states have 
elected two attorneys to serve in the 
Senate; twenty-two states will be 


represented by one attorney and one 
layman; and only five states (Del- 
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aware, Minnesota, New Hampshire, 
South Dakota and Vermont) will be 
without a lawyer delegate. 

The percentage of lawyers among 
the Democratic representatives far 
exceeds that in the Republican 
bloc. Forty-two of the fifty-four 
Democrats in the Senate are mem- 
bers of the Bar, while only twenty- 
two of the forty-two GOP Senators 
have been practicing attorneys, 

But neither sectional characteris- 
tics nor the type of commercial 
activity within the various states has 
had any effect upon this election 
of Democratic lawyers to the Senate. 
Such essentially agricultural states 
as* lowa and Kansas have selected 
two attorney representatives, and 
such heavily industrialized urban 
states as Connecticut and New 
Jersey have followed suit. On the 
other hand the farming state of 
South Dakota and the “corporation- 
lawyer” state of Delaware find them- 
selves without attorney representa- 
tives in the 8Ist Senate. Making the 
national picture all the more con- 
fused, South Dakota and Arkansas 
have two Democrats each in the 
Senate; New Jersey has two Repub- 


lican Senators; and Iowa, Connecti- 


cut and Delaware are each repre- 





sented by one Democrat and one 


Republican. 

Despite the fact that eighteen new 
members will have seats in the 
Senate (fourteen Democrats and 
four Republicans), the number of 
lawyers (sixty-four) is the same as 
in the 80th Congress. The percent- 
age of former judges and govern- 
mental attorneys, however, has in- 
creased, 

The sixty-seven members of the 
Senate who have had legal training 
attended a total of forty law schools. 
Six Senators are alumni of Harvard; 
five are graduates of Columbia; four 
were students at the University of 
Michigan; three each received their 
legal education at Georgetown Uni- 
versity, Yale and the University of 
Alabama; and two each attended 
West Virginia University, Temple 
University, the University of Vir- 
ginia and the University of Mary- 
land, With the exception of those 
who studied at Harvard, Columbia 
and Georgetown, practically all of 
the Senators obtained their legal 
training in their home states. 

Harvard is unique in having three 
members of one law school class in 
the Senate at the same time. Senators 
Owen Brewster (Republican, Maine), 
James P. Kem (Republican Miss- 
ouri) and Robert A. Taft (Repub- 
lican, Ohio) all received their LL.B’s 
at Cambridge in 1913. And during 
the school year 1912-13, they were 
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Albert P. Biaustein is already known 
to JOURNAL readers as the author of 
two articles published last year (34 
A.B.A.J. 473, 885; June, October, 1948). 
This time he turns from Sherlock Holmes 
and stamp collecting to the United States 
Senate for his material. Graduated from 
Columbia Law School just one year ago 
this month, Mr. Blaustein is now prac- 
ticing law in New York City. 





joined by J. Melville Broughton, 
the newly elected Democratic Senator 
from North Carolina. 

The three members of the Senate 
who have had legal training but who 
have not become practicing attorneys 
are newspaperman Arthur Vanden- 
berg (Republican, Michigan), ag- 
riculturist Zales N. Ecton (Re- 
publican, Montana) and school 
teacher Lyndon B, Johnson (Dem- 
ocrat, Texas) . 

Heading the list of Senator-Judges 
are Patrick A. McCarran (Democrat, 





Nevada) , former Chief Justice of the 
Supreme Court of Nevada; Rob- 
ert S. Kerr (Democrat, Oklahoma) , 
a special justice of the Oklahoma 
Supreme Court in 1931; Robert F. 
(Democrat, New York), 
who served on both the Supreme 
Court and the Appellate Division 
in New York; and Walter F. George 
(Democrat, Georgia), sometime mem- 
ber of both the Superior Court and 
the Court of Appeals in Georgia. 

Others include former Circuit 
Judges John C. Stennis (Democrat, 
Mississippi), Joseph R. McCarthy 
(Republican, Wisconsin) and Homer 
Ferguson (Republican, Michigan) ; 
District Judge Arthur V. Watkins 
(Republican, Utah); Superior Court 
Judge Ernest W. MacFarland (Dem- 
ocrat, Arizona); County Judges Al- 
ben W. Barkley (Democrat, Ken- 
tucky) and Spessard L. Holland 
(Democrat, Florida) ; and Criminal 
Court Judge Harley M. Kilgore 
(Democrat, West Virginia). Bert H. 
Miller (Democrat, Idaho) was judge 
of a local Idaho court. Both of Con- 
necticut’s Senators presided over mu- 
nicipal courts: Brien McMahon 
(Democrat) is a former justice of 
the Norwalk City Court and Ray- 
mond E. Baldwin (Republican) was 
on the bench of the Town Court 
of Stratford. 

Outstanding among the govern- 
mental attorneys are J. Howard Mc- 
Grath (Democrat, Rhode Island), 
former Solicitor General of the 
United States; and former state at- 
torneys general, Bert H. Miller (Dem- 
ocrat, Idaho), William Langer (Re- 
publican, North Dakota), John W. 
Bricker (Republican, Ohio) and 


Wagner 


Lawyers in the Senate 





Herbert R. O’Conor (Democrat, 
Maryland) . Francis J. Meyers (Dem- 
ocrat) was Deputy Attorney General 
of Pennsylvania; Ernest W. McFar- 
land (Democrat) was Assistant At- 
torney General of Arizona; Brien Mc- 
Mahon (Democrat, Connecticut) was 
Assistant Atiorney General in charge 
of the Criminal Division of the De- 
partment of Justice; and J. William 
Fulbright (Democrat, Arkansas) was 
in the Anti-Trust Division of the De- 
partment of Justice. The remainder 
of the thirty-one ex-government law- 
yers held the posts of city, county or 
district attorneys. 

Wayne L. (Republican, 
Oregon) is one of the few Senators 
who was “elected from the class- 
room.”’Prior to his election to the 
Senate he was dean of the law school 
of the University of Oregon. Claude 
Pepper (Democrat, Florida) and J. 
William Fulbright (Democrat, Ar- 
kansas) both taught law at the Uni- 
versity of Arkansas, and Senator 
Fulbright went on to teach law at 
George Washington University. Sen- 
ator Homer Ferguson (Republican, 
Michigan) has taught classes at the 
Detroit College of Law, and Senator 
Theodore F. Green (Democrat, 
Rhode Island) once taught Roman 
law at Brown, 

With this extensive legal back- 
ground, the 81st Senate is more than 
well equipped to handle the intricate 
technical problems involved in the 
nation’s law-making. And it is again 
apparent that it is the lawyer who 
is the first to dedicate himself to 
public service. It is the lawyer who 
has received the mandate of leader- 
ship from the American electorate. 


Morse, 
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The Right To Work: 


It Must Be Supreme over Union 


by George Rose * of the Indiana Bar (Indianapolis) 


® The law balances conflicting “rights in many fields, but nowhere is there more 


controversy over the balancing than in the field of labor law where the right to work 
is now being challenged by the assertion of the unions’ right to security. With com- 


mendable dispassion in an area where the lack of objectivity is often remarkable, 


Mr. Rose poses the problem and gives his answer. 





® In all cases of conflicting rights we 
must determine by a delicate balan- 
cing which right must prevail. At 
one time it may be the right of the 
individual that will be paramount, 
while at another, it is the right of 
the group or the community. It must 
be this way, lest the individual be- 
come submerged in the mass, or we 
lose the group in an anarchy of 
individual claims. Neither extreme 
represents the democracy which we 
have known. 

Before us we have a very vital 
question: the controversy relative to 
the individual’s right to work, re- 
gardless of: membership in the ma- 
jority union, and the right of the 
union to force the employee to join 
the union, if he wishes to work. It 
is especially timely to consider this, 
in view of the cases decided January 3 
by the United States Supreme Court, 
arising under state laws banning 
union security.! Which right is more 
important in this extremely elemen- 
tal situation, and which is entitled 
to precedence? 

Let us look at it from different 
angles. Is the individual merely being 
stubborn and anti-group-minded in 
not joining the union, and in failing 
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to unite with his fellows for the bet- 
terment of all, if there is no principle 
at stake? Or is he actuated by prin- 
ciple? Is the group seeking a justi- 
fiable control over all the employees, 
in order to secure better performance 
of their agreements, or is it striving 
for a domination over all the em- 
ployees, which is unnecessary for the 
protection of the rights of the group, 
and is an unwarranted interference 
in the rights of the individual? 

When the community considers it 
essential to have all persons attending 
school vaccinated, the opinions of a 
contrary minority must yield to the 
considerated determination of the 
majority that vaccination is necessary 
to the protection of the health of 
the whole community. The Supreme 
Court pointed out that “real liberty 
for all could not exist under the op- 
eration of a principle which recog- 
nizes the right of each individual 
person to use his own,—regardless of 
the injury which may be done to 
others”’.? 

Under this principle the union 
claims that the individual must not 
use his right to the detriment of what 
it calls the economic health and soli- 
darity of all the employees. However, 


Security 


we must examine what the union is 
trying to do. It would deprive a man 
of his essential right to work, without 
establishing that this solidarity and 
discipline are a sine qua non of 
union existence, for the protection 
of joint rights and the requirements 
of economic health. 


Right to Collective Bargaining 
Protected by Law 


Congress passed the National Labor 
Relations Act, recognizing and en- 
forcing the right of self-determina- 
tion, which, under this Act, is the 
right of individuals to form labor 
organizations for the purpose of 
collective bargaining because of the 
individual’s inability to bargain with 
a corporate employer with any degree 
of equality. The right of self-deter- 
mination would therefore seem to 
be, not a mere supplanting of the 
individual right to bargain, but a 
requirement that individuals unite 
to bargain, if a majority desire 
it. In other words, it is a reinforcing 
by merger of the individual rights 
of the members of the group, because 
of their separate ineffectiveness, and 
giving this group action paramount. 
cy. 

The union contends that without 
union security self-organization is 





1. AFL v. American Sosh & Door Co., 69 S. Ct 
258 (1949). 

2. Jacobson v. Massachusetts, 197 U. S. 11. 

3. 49 Stat. 449, 29 USCA, Sectians 141 ef seq., 
1947 supplement. 
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Foster Photos 
George Rose, after being graduated 
from the University of Pennsylvania Law 


School, practiced in the District of Colum- 
bia, served as a regional attorney and 
trial attorney for the NLRB, and since 
1939 has been in private practice in In- 
dianapolis, specializing in labor law. He 
has been a member of our Association 
since 1945. 
similarly ineffective. This argument 
appears erroneous from the experi- 
ence of unions. Without union se- 
curity, the union is denied great 
has at times meant 
arbitrary power, but it is neither 


power, which 
requisite to the purpose of the union 
and its agency, nor is it a privilege 
to which the union is entitled on its 
merits. 

The right to self-organization is 
founded upon the right of a man to 
work and pursue a calling, for it is 
the uniting of fellow workers for 
their economic betterment. In up- 
holding the constitutionality of the 





\ct, the Supreme Court described 
it as a “fundamental right”, giving 
“employees . as clear a right to 
organize and select their representa- 
for lawful 
corporation has. In providing for 


tives purposes as” * a 
collective bargaining the Act assumes 
the existence of the right to work, 
since the representatives are to bar- 
gain as to “rates of pay, wages, hours 
of employment or other conditions 
of employment”.5 To reason other- 
wise would be to argue that the right 
to work arises from the right of self- 





organization, which is contrary to 
fact, as the right to work exists re- 
gardless of self-organization. 

Ihe Supreme Court links this right 
of self-organization with the right of 
people peaceably to assemble and 
petition the government for the re- 
dress of grievances. In a democracy 
all persons must be permitted peace- 
ably to assemble for a lawful purpose 
either in the advancement of their 
private interest or of the general 
interest. The union would identify 
this right of assembly with the right 
to union security, as being insepar- 
able, yet unions have notoriously 
denied their own members the right 
of assembly with regard to their own 
union governance, calling it “dual 
unionism”. Union security therefore 
appears suppressive of the right 
peaceably to assemble, upon which 
the right of self-organization is based, 
and consequently it interferes with 
the right of self-organization, as a 
continuing right. 

While the union emphasizes the 
right of self-organization, with all its 
pendant privileges and claims ac- 
cruing to the union, including union 
security, it rejects the individual's 
right to work, which is even more 
basic, proceeding from the United 
States Constitution itself. This is a 
primary right, more essential than 
any other except the right to life, 
which are both part and parcel with 
the right to liberty.? If a man cannot 
choose his calling, business or trade, 
“as may be best adapted to his facul- 
ties”, he is being deprived of his 
liberty. A man must work if he is 
to live and reap the full advantages 
of democracy. To be denied the right 
to work, must condemn him to being 
a state dependent.® 

The right to self-organization, as 
we have pointed out, is a merger of 
individual rights to bargain, and is 
correlative with the right to form, 
join or assist labor organizations, 
serving the advantage of the group. 
If this right of self-organization inter- 
feres with or deprives others of the 
right to work, as the union would 
have it, then it must yield, because 
the right to work is primary, while 
self-organization is secondary. 





The Right To Work 


A superficial consideration of this 
matter might lead one to conclude 
that under the National Labor Re- 
lations Act, the domain of self-organ- 
ization includes the right to work, 
which is the right to be employed. 
This is rebutted by the Supreme 
Court which, in discussing the effect 
of the collective agreement with re- 
gard to individual contracts, said: 
“There is little left to individual 
agreement except the act of hiring 
....In the sense of contracts of hiring, 
individual contracts between the em- 
ployer and employee are not forbid- 
den, but indeed are necessitated by 
the collective bargaining procedure,’”* 
Therefore the right to work, to ob- 
tain employment, has not under the 
Act been amalgamated with the col- 
lective agreement, although its terms 
may regulate employment. Conse- 
quently, a group of employees, even 
though they are a majority of the 
employees of an employer and desire 
to make membership in the union an 
essential requirement of the right to 
work for that employer, do not have 
the right and should not have the 
right to deprive an employee of the 
primary right to work. This would 
be repugnant to our ideas of democ- 
racy, for as the Supreme Court has 
said, “the very idea that one man 
may be compelled to hold his life, or 
the means of living, or any material 
right essential to the enjoyment of 
life, at the mere will of another, 
seems to be intolerable in any coun- 
try where freedom prevails, as being 
the essence of slavery itself’’.!° 

An attempt is made by the union, 
in its attack upon this right to work, 
which it describes as an “alleged 
right to work”, to draw an entirely 
unjustified analogy between the un- 
ion and the state to support the right 
of union security. Our national state 
was established by the people to pro- 
vide a government of democratic 
principles, and to give protection to 





4. NLRB v. Jones & Laughlin Stee! Corp., 301 
U. S. 1. (1937). 

5. NLRA, supra, note 3. 

6. Thomas v. Collins, 323 U. S. 56 (1945). 

7. Powell v. Pennsylvania, 127 U. S. 684 (1894). 

8. Butchers Union Co. v. Crescent City Co., 111 
U. S. 746 (1880). 

9. J. 1. Case v. NLRB, 321 U. S. 332 (1944). 

10. Yick Wo v. Hopkins, 118 U. S. 356 (1886). 
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the basic and fundamental rights of 
persons. The union was not formed 
to give economic government to its 
members, but to enable them to 
bargain more effectively with the 
employer as to certain economic 
matters. The idea of economic gov- 
ernment came later, when union 
leaders saw in union security the 
means of more aggressive control 
over the members, and better disci- 
pline, more comparable to an army 
than to a government. 

The union is the representative 
and agent of its members, and under 
the National Labor Relations Act, 
of all the employees of the employer 
in the appropriate unit, but it has 
no right to assume or claim a politi- 
cal authority under the guise of 
economic rights, which would have 
the result of barring primary rights 
to other persons. Such authority 
would be unconstitutional and pre- 
sumptuous. To have any validity at 
all, it must come from the body poli- 
tic, and not from a small segment, 
which its own 
power. 


desires to increase 


Unions Should Not Have 
“‘Extra-Constitutional’’ Status 


It is one thing for the union to 
represent the employees in a plant 
and bargain with the employer for 
the purposes of concluding the con- 
ditions of employment; such proper 
agency cannot be said to exist where 
the union is no longer acting in such 
capacity, but seeks to establish an 
extra-constitutional, a pseudo-politi- 
cal status. In any case, the union is 
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not entitled to oust all employees 
who will not join the union, and 
keep them from working for that 
employer or at a trade. But over and 
beyond this, the employees them- 
selves, whatever form or capacity 
they assume, do not have the right 
to do this, as it deprives others of 
more basic rights, than the secondary 
right of self-organization, which they 
allegedly strive to realize. This is not 
the case where one individal is trying 
to use his own liberty regardless of 
the injury or consequences to others, 
referred to above, but on the con- 
trary, it is an effort by the group to 
prevent a person from exercising a 
superior right, the right to gain em- 
ployment, regardless of union mem- 
bership. 

The claim that this right or “‘liber- 
ty”, as they would call it, has become 
an institution, seeks to give it an 
authenticity and authority which is 
lacking. The fact that the union se- 
curity forms have been acquiesced in 
cannot give them any legal sanction, 
for no statute of limitations could 
run against such basic rights of the 
people. The claim that this right is 
necessary to give strength and sta- 
bility to the union is merely to 
plead expediency and to confess the 
failure of the union to win demo- 
cratic support. 


Democracy Demands Supremacy 

of the Right to Work 

Its true analogy is to the totalitarian 
state. The unions quite naturally 
have recognized the advantage of 
universal membership, and have re- 





sented the rivalry of other organi- 
zations, even that of sister unions. 
However, if such supremacy cannot 
be attained by democratic methods, 
with the maintaining of democratic 
standards, it cannot be recognized. 
Under the “yellow dog” contract, 
the employer has sought by force of 
the employee’s economic necessity to 
obtain his agreement not to join a 
union. Likewise through the union 
or closed shop contract, the union 
has sought by the same undemocratic 
methods to compel him to join the 
union. Both the employer and the 
union are to be condemned for re- 
sorting to such undemocratic prac- 
tices, 

The limitation upon the individ- 
ual’s right to work where he can 
find a job must lead to the under. 
mining of our democracy. This is 
only the first step, but the second 
step which follows close behind, is 
the right of the government to deter- 
mine where the individual should 
work, and to shift the employee from 
job to job. We cannot welcome this 
possibility, because such regimenta- 
tion, domination and interference 
with the individual's activities, must 
shatter and destroy our highly prized 
freedom. Consequently, the right to 
work, and to-do such acts as the 
individual may judge best for his 
interest, consistent with the equal 
rights of others, must be upheld as 
being an essential element of that 
liberty that we claim as our birth- 
right.™ 





11. Butchers Union Co. v. Crescent City Co., 
supra, note 8. 
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Jury Verdicts: 


A Study of Their Characteristics and Trends 


by Richard Hartshorne + Judge 


® For twelve years in his court Judge 
Hartshorne studied jury verdicts: their 
correlation in civil cases with the verdict 
the judge would have rendered had he 
tried the case without a jury, the relation 
of the amount of damages awarded to 
existing and fluctuating economic condi- 
tions, and the correlation in criminal cases 
between the number of convictions in 
jury trials with the number in bench trials. 
From his multitude of engrossing figures, 
Judge Hartshorne concludes that the jury, 


in most cases, renders “realistic justice’. 





® Jury trials and verdicts are the 
subjects of perennial discussion both 
by the legal profession and the pub- 
lic. Many of the writings in this field 
constitute studious and helpful at- 
tempts to better admitted defects. 
Most of the informal discussions of 
verdicts, however, and _ especially 
those that deal with their correctness, 
are likely to be at the instance of a 
disappointed suitor or his counsel, 
and not to afford a reliable basis for 
a fair evaluation of the jury system. 
Such criticism is generally based 
either upon a single trial, or a rela- 
tively few. 

The most accurate way of test- 
ing the correctness of a jury ver- 
dict would be to try the case twice, 
first before a jury, and thereafter 
before a judge sitting without a 
jury, and to do this, not with one 
case but with hundreds. Since this is 
obviously impossible, the more prac- 


of the Court of Common Pleas, Newark, New Jersey 


ticable method of testing the ques- 
tion is to compare, in a large number 
of cases, the verdict upon the merits 
which the jury did give, with the 
judgment on the same merits which 
the judge presiding at these trials 
would have given had he been asked 
so to do. Indeed, such would be a 
somewhat venturesome undertaking 
on the part of the presiding judge— 
to set up his private and unofficial 
opinion in comparison with the ofh- 
cial verdict of the jury, which pre- 
sumably applied the law to the facts 
under his instructions. But in the 
pursuit of knowledge, whether scien- 
tific, sociologic or legal, the explorer 
must run some risks. 

Hence, a number of years ago, in 
the effort to direct some light on this 
much-debated issue, I began to keep 
definite, private records as to how 
my viewpoint accorded with the ver- 
dicts of juries which sat before me. I 
have sat for more than fifteen years 
in a court having unlir.iited civil and 
criminal common law jurisdiction; 
the court being located in the metro- 
politan northern section of New Jer- 
sey, near New York City, in an area 
which has a population of nearly 
1,000,000. 


This record covers the last twelve 
years, with a hiatus of some eleven 
months caused indirectly by the war. 
During this period, I received ver- 
dicts from juries in 523 cases—253 on 
the civil side, 270 on the criminal. 


These by no means included all the 
causes tried to a jury. Eliminated for 
obvious reasons are cases where ver- 
dicts were directed, where the jury 
disagreed, friendly settlements and 
causes, both civil and criminal, tried 
to the court alone, without a jury. 
These latter approximated, on the 
criminal side, the cases tried with a 
jury. On the civil side, however, the 
great bulk of the cases tried are in- 
cluded because (1) almost all civil 
actions at law in the upper courts 
are tried to a jury, and (2) a heavy 
proportion of such cases are automo- 
bile accident cases, to which the pres- 
ent statistics are confined. 

Of this total of 523 cases in which 
verdicts were received from juries I 
considered the verdict correct in 437 
cases and questionable in 68 cases. In 
eighteen of these more than 500 cases, 
the decision was so close that, though 
doubt existed, the presiding judge 
did not feel it fair to find the jury’s 
verdict to have been wrong. More spe- 
cifically, of the 270 criminal jury ver- 
dicts, but thirty appear to be wrong: 
eight where the verdict of guilty 
should probably have been not guil- 
ty, and twenty-two where the verdict 
of not guilty should have been guilty. 


On the civil side, out of the 253 ver- 
dicts received, the court had serious 
question with but thirty-eight, in 
seventeen of which it was felt that 
the verdict for the defendant should 
probably have been for the plaintiff, 
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whereas in twenty-one others the ver- 
dict for plaintiff should probably 
have been otherwise. It should be 
noted that in certain of these ques- 
tionable verdicts for plaintiff some 
were considered erroneous because 
the amount of damages was substan- 
tially out of line, while in others it 
was obvious that the verdict had 
been the result of a compromise. It 
should be further noted that my 
private viewpoint as to the correct- 
ness of the jury’s verdict in the civil 
cases was not based upon the com- 
paratively narrow criterion appli- 
cable to the granting of a new trial, 
i.e., that the verdict must appear to 
be so unreasonable as to indicate 
that it is the result of passion, prej- 
udice, partiality or mistake. On the 
contrary, in passing private judg- 
ment upon these civil verdicts, I was 
even stricter than the jury. For, 
while I did not note my disagree- 
ment with the verdict if there was a 
comparatively few dollars difference 
in the amount I would have awarded 
from that awarded by the jury, 
nevertheless, if the variance was sub- 
stantial, I noted the verdict as in- 
correct, even though this difference 
was not sufficiently substantial to be 
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the basis for a new trial under the 
above rule. 

Mathematically speaking, then, 
I felt the jury’s verdict to be un- 
questionably right on the criminal 
side in 89 per cent of the cases, and 
on the civil side in 85 per cent. This 
slight difference was due, doubtless, 
to the fact that there was room for a 
difference of opinion on the criminal 
side only on the one point of guilt or 
innocence; whereas on the civil side 
that difference of opinion might be 
both as to whether the verdict might 
be for plaintiff or defendant and also 
as to the amount of damages, if ren- 
dered for plaintiff. In short, accord- 
ing to the privately recorded view- 
point of this single presiding judge, 
sitting in more than 500 cases both 
civil and criminal over a period of 
some twelve years, the jury’s verdict 
would appear to have been unques- 
tionably right more than 85 per cent 
of the time. 

While this “batting average” will 
doubtless surprise many of the most 
outspoken critics of the jury system, 
at the same time it must be frankly 
admitted that these somewhat novel 
statistics, gathered over a consider- 
able period of time, cannot furnish 
an entirely satisfactory criterion for 
evaluating the correctness of jury 
verdicts as a whole. For the compari- 
son is being made with the judgment 
of but a single individual, and in de- 
termining close questions of fact, any 
possible personal idiosyncrasy of this 
single judge may perhaps find a re- 
flection. In fact, the elimination of 
any such individual peculiarity by 
obtaining the combined judgment of 
the “twelve good men and true” is 
one of the prime advantages of the 
jury system. 

In the present study we have at 
least a tentative check on this stand- 
ard of comparison, in that the varia- 
tions from this standard on the part 
of the verdicts are found to exist not 
all one way, or as to onc var*” ‘ut 
in all ways, in both crim’ aud 
civil cases and as to all parties. 
Moreover, as noted, this variation on 
the criminal side definitely accords 
with the commonly accepted adage 
that a defendant with a weak case 


should always try it to a jury, while 
the variations on the civil side are 
equal as to both plaintiff and de. 
fendant. Further it should be borne 
in mind that this entire comparison 
has been made in cases which are of 
the simplest character. Obviously, 
in cases of a more complicated na- 
ture, whether of fact or of law, the 
“batting average” of the juries here 
studied might well suffer somewhat. 
On the whole, however, it is felt that 
the data here presented, although 
inconclusive, may throw some light 
on this much-discussed question of 
the correctness of the average jury 
verdict, since they do deal with 
literally hundreds of cases, the merits 
of each one of which 
separately considered, as a basis for 
comparison. The net result, showing 
that the verdicts of the juries ren- 
dered in these many hundreds of 
cases over a period of more than ten 
years were in full accord with the 
viewpoint of the presiding judge well 
over 85 per cent of the time, should 
go far to destroy the rather popular 
misconception as to the unreliability 
of this “palladium of our liberties”. 


have been 


Various Interesting Aspects 
of Jury Verdicts 
Let us turn then to certain further 
aspects of jury verdicts which may 
be of interest. 

A. On the civil side 

1. How do juries deal with 
plaintiffs as compared with de- 
fendants? 

2. Do verdicts fluctuate from 
year to year as between plaintiffs 
and defendants? 

3. Do verdicts fluctuate from 
year to year in the average damages 
awarded to plaintiffs? 

B. On the criminal side 

1. How do juries deal with the 
state as compared with the defend- 
ant? 

2. How do the verdicts of juries 
for the state and for the defendant 
compare with judgments for the 
state and the defendant in similar 
cases when rendered by the judge 
sitting without a jury? 

3. How many defendants are 
found guilty by trial as compared 
with those who plead guilty? 
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In the attempt to throw some light 
on these further questions on the 
civil side, I had a study made with 
the helpful and interested aid of the 
Essex County Clerk’s Office (New 
Jersey) of the civil causes tried by 
the judges sitting in the common law 
courts of unlimited civil jurisdiction 
in that county during the last twenty 
years. This study was confined en- 
tirely to motor vehicle negligence 
cases and excluded all cases on con- 
tract and negligence causes of other 
characters, in order to eliminate the 
effect of as many casual factors as pos- 
sible. While these eliminated cate- 
gories of causes removed several hun- 
dreds of cases from this statistical 
analysis, nevertheless, since the bulk 
of the causes tried in the Essex Coun- 
ty Circuit and Common Pleas Courts 
by from four to eight judges sitting 
constantly were motor vehicle negli- 
gence cases, the number of jury ver- 
dicts included in this study was a 
substantial one, running into not the 
hundreds, but the thousands. 


Results of Study in 3330 
Vehicle Negligence Cases 


We turn to the results of the 3330 
jury verdicts analyzed. We find that 
2386 were rendered for plaintiff and 
944 for defendant. On the average 
then, our “twelve good men and true” 
favored the moving party 72 per cent 
of the time, the defending party 28 
per cent. And even in this variation 
from equalization in dealing with 
the litigants appearing before them, 
a definite fluctuation appeared. This 
fluctuation ranged from 92 per cent 
for plaintiffs and 8 per cent for de- 
fendants in 1936, to 51 per cent for 
plaintiffs and 49 per cent for defend- 
ants in 1940. Most of the time, how- 
ever, the verdicts substantially pre- 
ponderated in favor of the plaintiff. 

However, this disproportion can- 
not be set down, out of hand, as indi- 
cating injustice. For, before the aver- 
age suit is instituted by the average 
attorney, he must be convinced that 
it is likely to result in a verdict for 
plaintiff. Otherwise he will not put 
up either his or his client’s funds for 
court and other trial expenses. Of 
course there are many strike suits 


begun, though a lesser number 
brought to trial. While some at- 
torneys will initiate or perchance 
even start the trial of suits on a con- 
tingency (which they do not really 
expect to win) simply to collect their 
nuisance value in settlement, this is 
not so on the average and in the long 
run. Fence this general trend of ver- 
dicts in favor of plaintiff somewhat 
conforms to the probabilities of the 
cases themselves, as they appear to 
the attorney, when he weighs them 
as impartially as possible before ex- 
pending his own or his client’s money 
in starting litigation. On the other 
hand, we must remember that in the 
bulk of these motor vehicle cases, the 
defense is being conducted by an in- 
surance company. Since these com- 
panies have considerable trial experi- 
ence, they are likely to offer settle- 
ments in most good-plaintiff cases. 
This would tend to counteract the 
factor to which I have alluded. 

But, in any event, it is interesting 
to learn that over a course of twenty 
years covering thousands of motor 
vehicle negligence cases, verdicts for 
plaintiff result almost thrice as often 
as verdicts for defendant, though 
during recent years this proportion 
has been much reduced. The ques- 
tion remains whether there is an 
economic cause for this variation, be- 
cause of a similar variation in the 
cost of living, the price index, or the 
converse, the purchasing power of 
the dollar. There was a gradual de- 
crease in the proportion of plaintiff 
verdicts to those for defendant from 
1927 through 1935. In 1936, there 
was a sudden rise in this same pro- 
portion, and thereafter a further de- 
cline, practically to date. In the cost 
of living there was a similar de- 
cline from 1927 through 1933, there- 
after there was a gradual rise for four 
years through 1937, and a more or 
less static period therefrom to 1940, 
with a rise thereafter to date. The 
above statistical analysis has, how- 
ever, demonstrated another very in- 
teresting trend. In addition to the 
fluctuation of these verdicts, as be- 
tween the two parties, a fluctuation 
exists in the size of the verdicts ren- 
dered solely for the plaintiff. As 
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noted, over this period of twenty 
years and out of this total number 
of 3330 verdicts, there was a total 
of 2386 verdicts for the plaintiff. 


Plaintiff Verdicts 
Soar with Inflation 


The sharpest change in the average 
of plaintiff verdicts is noted during 
1946-47, when in normally belated 
response to the recent rise in the cost 
of living and decrease in the value 
of the dollar, the average of verdicts 
for plaintiff soared to unprecedented 
heights. Barring this development, 
these verdicts ranged from an aver- 
age of $3248 in 1934 to an average 
of less than half that amount—$1562 
—in 1938. Why? In addition, these 
verdicts individually fluctuate great- 
ly, ranging from $93,400 in some 
cases to the nominal verdict of six 
cents in others, the average verdict 
for the plaintiff for these years being 
approximately $2200. But the in- 
teresting point is the wide fluctu- 
ation in the yearly average of the 
amount of the verdicts over a period 
of twenty years. Can this fluctuation 
be merely casual? Is it due to some 
general economic cause affecting the 
public as a whole? Or is there an ad- 
ditional reason, psychologic or other- 
wise? 

The variation in certain instances 
is more apparent than real. In 1937 
and 1939 the relatively sudden up- 
curves in the generally downward 
trend are due to certain unusually 
large verdicts, which, because of the 
lesser number of verdicts rendered 
in those years, unduly influenced the 
yearly average. The net result is 
that, with minor variations, there 
has been a gradual rise in the size of 
plaintiff verdicts from the average 
$2000 in 1927 through 1934 when 
the maximum average of $3248 was 
reached. Thereafter there has been 
an equally gradual decline through 
1938 when the minimum average of 
$1562 was reached. The decline con- 
tinued substantially until 1946; then 
there appeared a belated response 
to the rising cost of living. 

The sudden rise in 1928 is doubtless 
because we were then approaching 
the break of our false prosperity so 
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that money appeared cheap and was 
readily distributed by juries and 
others as well. The sudden drop in 
1929 was caused even more clearly by 
the great financial collapse, which af- 
fected practically our entire popu- 
lation. 

The year 1942, be it noted, was 
the first of America’s active partici- 
pation in World War II subsequent 
to Pearl Harbor. While under the 
lend-lease program this country had 
for many months been attempting 
to become “the Arsenal of De- 
mocracy”, it was not until Pearl 
Harbor, if not later, that our war 
production began to hit its stride. 
In other words, it was not until 
1942 that the results of war produc- 
tion began to reach the public in 
the form of wages. This increase in 
wages was particularly. noticeable in 
New Jersey, which, despite its rela- 
tively small size, was from the very 
beginning one of the four leading 
states in war production and federal 
expenditures therefor. Increased war 
wages were especially widespread in 
northern New Jersey, its greatest 
center of war production, where the 
courts and juries whose verdicts are 
the subject of this study are located. 
Clearly, therefore, the rapid increase 
in wages during the first six months 
of 1942 may definitely be considered 
to have been a cause of the sudden 
rise in the size of the average jury 
verdicts for plaintiff during such 
period. 


Searching for Reasons 
for 1927-1934 Rise 


Since the average size of plaintiff 
verdicts gradually rises from 1927 
through 1934, the very time when the 
cost of living and price index are 
dropping, and since the verdict aver- 
age generally drops thereafter, while 
a slight rise then appears in the cost 
of living and price index, these gen- 
eral economic situations are elimina- 
ted as a cause. That this fluctuation 
cannot be due to pure chance is evi- 
dent from the fact that we are not 
dealing with a single casual verdict 
but with thousands of verdicts over a 
period of twenty years. We must 
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turn elsewhere in search of a pos- 
sible cause. 

We should remember, of course, 
that this first period covers the end 
of inflation, the crash of 1929 and 
the somewhat panic-stricken years 
that followed. It was before the pub- 
lic became more philosophic in its 
acceptance of “hard times”—and be- 
fore the relief system began to tide 
over the emergency. It was a matter 
of common knowledge to the juries 
themselves that the bulk of the cases 
were defended by insurance com- 
panies, and it would seem probable 
that the increase in the verdicts dur- 
ing these depression years was due to 
what the jury deemed to be the dire 
necessity of the plaintiffs and the 
relative lack of hardship of heavy 
verdicts upon the insurance com- 
panies. On the other hand, from 
1934 to date, the public has become 
more and more educated to insur- 
ing its own motor vehicles and 
to the consequent fact that heavy 
plaintiff verdicts are reflected in 
heavy insurance premiums paid by 
the public, including the members 
of the jury themselves. This, added 
to the fact that relief had by that 
time largely cared for the emergen- 
cies of the public, would seem to 
offer a probable cause for the gen- 
eral decrease in the average size of 
plaintiff verdicts from 1934 through 
1941. 


Analyzing the Verdicts 

on the Criminal Side 

We turn to a consideration of the 
analysis of jury verdicts in criminal 
trials. The analysis is based on a 
total of 36,253 criminal cases called 
for trial, all occurring in the same 
courthouse over a period of twenty 
years, 1927-47, and is compiled with 
the kind aid of “the Essex County 
Prosecutor’s Office. 

First let us consider these trials 
from the aspect of the attitude to- 
wards the defendant. Of course, we 
must here bear in mind the fact that 
the state cannot win unless it has 
proved its case against the defendant 
beyond a reasonable doubt. Further, 
the state, on the one hand, will either 
have to move to nolle pros or to ne- 





gotiate a guilty plea from the de- 
fendant if it does not think it can 
win, while, on the other hand, the 
defendant will have pleaded guilty if 
he does not think he has a reasonable 
chance of winning. Keeping in mind 
these facts, and the further fact that 
of the above total cases, 2327 were 
tried to a jury and the balance of 
1676 to the judge alone on the de- 
fendant’s waiver of a jury, it is in- 
teresting to note that during these 
twenty years and in these thousands 
of cases the jury found in favor of 
the state, subject to minor variations, 
approximately 70 per cent of the 
time. 

The next question is how does 
the outcome in criminal cases tried 
to a jury compare with the outcome 
when the cases are tried, by waiver 
of the defendant, to the judge alone. 
In general, subject to minor varia- 
tions, the outcome was favorable 
to the state a bit more often when 
these cases were tried to the judge 
alone than when tried to a jury. This 
confirms the old legal adage that one 
with a strong case should try it to the 
court and one with a weak case to 
the jury. 

The next point of interest in this 
statistical analysis of criminal trials is 
its indication of how many, or how 
few, convictions in this metropolitan 
district are obtained by trial, as com- 
pared with those obtained on defend- 
ant’s plea of guilty or the equivalent 
plea of non vult. During this twenty 
years and in this total of 36,253 cases, 
while there were some minor varia- 
tions, on the average convictions 
by trial constituted eight per cent 
of the total convictions obtained. In 
other words, 92 per cent of those con- 
victed of crime were convicted on 
their own plea of guilty. This is in- 
deed a tribute to the efficient work of 
the prosecutor’s detectives and police 
force in gathering the evidence 
against these defendants in 
a conclusive fashion that they stood 
practically no chance of winning a 
not guilty verdict if they went to 
trial. For of course, while a defend- 
ant understands that he is likely to 
obtain a somewhat lighter sentence 
if he pleads guilty than if he goes to 
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trial and loses, every defendant natu- 
rally is much more interested in not 
being sentenced at all than in being 
sentenced lightly. So he is not likely 
to plead guilty, if he has even an out- 
side chance of a not guilty verdict. 


What Conclusions May Be 

Reached from the Study 

In short, in this application of the 
law of averages to the results of our 
jury system, we reach in these sim- 
plest of cases the following at least 
tentative conclusions: 


\. CORRECTNESS OF VERDICTS 
That the verdict of the jury is 
approximately correct, as viewed 
from the standpoint of the presid- 
ing judge, slightly over 85 per 
cent of the time, both civilly and 
criminally. 
5. Civic Jury TRIALS 
1. That out of 3330 cases, the 


proportion of civil verdicts ren- 
dered for plaintiff, on the average, 
is nearly thrice that rendered for 
defendant, though here there is a 
definite fluctuation from year to 
the 
much reduced in recent years. 


year, disproportion being 

2. That the size of plaintiff ver- 
dicts fluctuates even more than the 
proportion of plaintiff verdicts, 
this fluctuation in size, and per- 
haps in proportion, being greatly 
influenced at times by economic 
conditions, at times by the popu- 
lar view as to the economic status 
of plaintiffs and defendants, re- 
spectively, as a class. 


C. CRIMINAL JuRY TRIALS 
1. Juries here find verdicts fa- 
vorable to the state and against 
the defendant in approximately 70 
per cent of the cases. 


Notice by the Board of Elections 


®" The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting and end- 
ing at the adjournment of the 1952 
Annual Meeting: 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 
Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 
West Virginia 

Elections will be held in the states of 

Indiana 

New York 
Oregon 


for State Delegate to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1949 must 
be filed with the Board of Elections 
not later than April 8, 1949. Petitions 


received too late for publication in 
the April JourNaL (deadline for 
receipt March 10) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections on 
April 20, 1949. 

Forms of nominating petitions for 
the three-year term and separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago 10, Illinois. Nomi- 
nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 8, 1949. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 


Jury Verdicts 






2. When the same class of cases 
is tried to the judge alone on the 
defendant’s waiver of jury, the 
outcome is slightly more favorable 
to the state, on the average, than 
when the case is tried to the jury. 

3. Out of a total of 36,253 cases 
moved for trial and analyzed, 
92 per cent of those convicted were 
convicted on their own pleas of 
guilty, and but eight per cent by 
trial, with or without jury. This is 
a tribute to the preparation of the 
evidence in these cases as gathered 
by the police and prosecutorial 
authorities. 

All in all, these many thousands of 
cases, both civil and criminal, indi- 
cate that when the jury system is ap- 
plied to human situations of not too 
technical or complex a character, it 
results, on the whole, in realistic 
justice. 


nominating a candidate for the office 
of State Delegate for and from such 
State. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, 
Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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Judicial Conference of the United States: 


Report of Chief Justice Fred M. Vinson 


® The Chief Justice of the United States, on December 17, 1948, issued his report of the 
proceedings of the September, 1948, regular annual meeting of the Judicial Con- 


ference of the United States, composed by Act of Congress of each of the Chief 
Judges of the United States Courts of Appeals with the Chief Justice of the United 
States as its Chairman (United States Code, Title 28, § 331). Pursuant to law, that 
report, with its summaries of the state of business in the United States courts, and 


its recommendations of legislation relative to them, was transmitted to the 81st Con- 


gress by the Chief Justice at its opening on January 3. Highlights from the report 


are summarized by Leland L. Tolman of the Administrative Office of the United 


States Courts. 





® At the opening of the Judicial 
Conference of the United States, 
the Chief Judges of each of the eleven 
circuits were present except Chief 
Judge William M. Sparks of the 
Seventh Circuit, which was repre- 
sented by Circuit Judge Otto Kerner. 
The Conference welcomed as new 
members Chief Judge Harold M. 
Stephens, of the District of Colum- 
bia Circuit, Chief Judge Joseph C. 
Hutcheson, of the Fifth Circuit, and 
Chief Judge William Denman of the 
Ninth Circuit. 

As a memorial to the late Chief 
Justice Charles Evans Hughes, its 
Chairman for more than ten years, 
the Conference adopted the follow- 
ing resolution: 


The Judicial Conference of the 
United States notes with profound re- 
gret and deep sorrow the passing of 
Chief Justice Hughes, who presided 
over its sessions from 1930 to 1940. 
Seldom does it fall to the lot of any 
man to render distinguished service 
in so many different fields as did Chief 
Justice Hughes. As a practicing law- 
yer, as Governor of the State of New 
York, Associate Justice of the Supreme 
Court, nominee of his party for the 
Presidency, Secretary of State of the 
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United States, member of the World 
Court and finally Chief Justice of the 
United States, he made a record as a 
lawyer, a statesman and a judge which 
is unique in our country’s history. By 
common consent he is accorded a 
place among the greatest jurists of the 
English speaking peoples. 

One of the great services of Chief 
Justice Hughes to the cause of justice 
was that which he rendered as Chair- 
man of this Judicial Conference, which 
had been created during the Chief 
Justiceship of his predecessor, Chief 
Justice Taft. It was during his Chair- 
manship that the Administrative Of- 
fice Act was passed. Under that act 
the federal judiciary was freed from 
dependence upon an executive de- 
partment of the government with re- 
spect to fiscal and administrative mat- 
ters in the federal courts and was 
given adequate power of self-regula- 
tion and supervision. It was he who 
set up the Administrative Office and 
assured its success by bringing to its 
support his own splendid powers of 
administration, and it was he who, in 
the administration of the Rules of 
Procedure Act, secured for the coun- 
try a modernized and efficient system 
of legal procedure in keeping with 
modern conditions which has revolu- 
tionized the practice of the federal 
courts. 


As a jurist, Chief Justice Hughes 
will rank with Marshall and Taney. 
As an administrator, he has never 
been surpassed by any man who has 
held judicial office in this country. 
The members of the Conference will 
always be grateful for the oppor 
tunity which was theirs to come in 
touch with his vibrant and forceful 
personality; and the judiciary of the 
country will ever be indebted to him 
for the service that he rendered in 
infusing the processes of justice with 
efficiency and order. He wrought 
mightily in his generation and has 
left a record of achievement which 
will be an inspiration for years to 
come to those who are engaged in the 
administration of justice. 


The death of Circuit Judge Evan 
A. Evans, formerly representative on 
the Conference of the Seventh Cir 
cuit was marked by adoption of a 
memorial resolution as follows: 


Evan Alfred Evans was born on a 
farm near the small town of Spring 
Green, Wisconsin, March 19, 1876. 
His father, a Welshman by birth, came 
to this country early in life and served 
with distinction in the Union Army. 
His mother, also of Welsh stock, was 
a native of the State of Pennsylvania. 
[It seems noteworthy that twice in 
the year 1948, Americans have paused 
to honor the memory of judges with a 
lineage reaching back to the hills of 
Wales, Charles Evans Hughes and 
Evan A. Evans.] 

Good parentage, the give and take 
of living in a large family of brothers 
and sisters, farm life and small town 
life endowed Evan A. Evans with a 
down-to-earth knowledge and love of 
people and their daily concerns. [It is 
noteworthy also, as honors came to 
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him later in life, he held to the com- 
munity in which he was born and 
maintained a home at nearby Baraboo 
until his death. | 

This knowledge and love of people 
was accompanied by a gentle humor 
and a balanced view of life which 
was never to desert him, even through 
the exciting years which were to carry 
him to first honors in the Colleges of 
Liberal Arts and Law at his own Uni- 
versity of Wisconsin. 

His scholastic honors, and his in- 
terest and success at the University in 
debate and public speaking forecast 
his successful career as a lawyer; a Ca- 
reer in which he was so successful that 
in the short period of sixteen years, 
and from a practice centering around 
the small town of Baraboo, he was to 
argue nearly a hundred cases before 
the Supreme Court of his state. 

From such eminence as a lawyer he 
made the transition, without inter- 
vening office-holding, to the Federal 
Circuit bench for the Seventh Judicial 
Circuit in the year 1916, where he was 
to sit until removed by death on July 
7, 1948. He became the Senior Judge 
in point of service in 1934. 

His work on the bench is a matter 
of public record; but the zest which 
he brought to it may not be. In a talk 
before a Judicial Conference in the 
Sixth Circuit, he once remarked that 
never had he left the bench after 
hearing an argument that he did not 
wish to write the opinion therein. And 
we are told that the cases in which he 
sat as a Circuit Judge numbered over 
four thousand. 

His attainments inside and outside 
his profession were great; his interests 
were broad; and his virtues many. But 
his associates of this Conference will 
probably remember him longest for 
his essential humanity—for his “plain 
and simple mental and moral excel- 
lencies” as a life-long friend once put 
it. His was a life of simplicity and 
straight thinking; of kindliness and 
humor—which was suffused with an 
innate, if informal, personal dignity. 
Even among judges, Evan A. Evans 
will probably be remembered longest 
as a man. 


Che death of Circuit Judge Fran- 
cis A. Garrecht, who had represented 
the Ninth Circuit, was announced 
and the following resolution adopt- 
ed in his memory: 

The members of The Judicial Con- 
ference of the United States with deep 
regret feel the absence from our meet- 
ings of the late Francis A. Garrecht. 

He brought to us the wisdom of the 
experience of his wide practice, be- 
ginning in the vanishing frontier of 





eastern Washington, in his helpful- 
ness to and understanding of its In- 

dian people, his vigorous service as a 

United States Attorney, and his long 

years on the Court of Appeals. 

We will miss the wholesome advice 
of his wide experience, his kindly per- 
sonality, and his cheerful nature. We 
all unite in sending to the members of 
his family, our sympathy in the loss of 
their father and our friend. 

The Conference also adopted reso- 
lutions to record its appreciation 
of the services as members of the 
Conference of Chief Justice D. Law- 
rence Groner, of the District of Co- 
lumbia, who during the preceding 
year had retired from the bench; and 
of Circuit Judge Samuel H. Sibley, 
of the Fifth Circuit, who, at his re- 
quest, had been relieved of his duties 
as Chief Judge and hence as a mem- 
ber of the Conference, by the Chief 
Justice pursuant to provisions of the 
United States Code which authorize 
that action. 


The Solicitor General Presents 
Attorney General's Report 
Solicitor General Philip B. Perlman, 
representing Attorney General Tom 
C. Clark, presented the Attorney 
General’s Report to the Conference. 
After recording appreciation for the 
opportunity to participate, through 
the Conference, in the “develop- 
ment and improvement of the ma- 
chinery for the efficient administra- 
tion of justice”, the report of the At- 
torney General proceeds to consider 
the observation in the report of the 
Director of the Administrative Of- 
fice that there has been throughout 
the country a high incidence of dis- 
ability of federal judges on account 
of illness, due in large measure to 
overstrain in work. This situation, 
the report says, 
emphasizes all too well the necessity 
for speedy appointments to judicial 
vacancies as well as the need for more 
judges to cope with the increasing 
burden of litigation in the federal 
courts. As far as filling judicial va- 
cancies is concerned, the President has 
endeavored to fill each vacancy as 
rapidly as possible consistently with 
the established policy of securing men 
eminently qualified for judicial office. 
As for the necessity of additional 
judges, I shall continue to recom- 
mend the enactment of legislation in- 
creasing the number of federal judges 
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where needed, so that the work of the 
federal courts can be carried on with 
dispatch, at the same time permitting 
the judges the necessary time for re- 
flection and deliberation in judgment. 
Without a reasonably adequate num- 
ber of judges to handle the volume of 
increasingly difficult litigation in the 
federal courts, the judicial system of 
the United States cannot properly 
perform its function, no matter how 
many times the court rules are revised 
or the statutes codified. 

The Attorney General then re- 
ferred to the recent enactment by 
Congress of the revisions of the 
Criminal and Judicial Codes, point- 
ing out that they are truly significant 
advances in that they are now “the 
law” not “merely prima facie evi- 
dence of it” and will eliminate “the 
difficult task of tracing the provisions 
of a statute through all its amend- 
ments” in the often inaccessible Stat- 
utes at Large. In particular he men- 
tioned, with approval, the new and 
clarified definition of “felony”, “mis- 
demeanor” and “petty offense” in 
Section | of the new Criminal Code, 
the change in punishments provided 
for conspiracy to commit a felony or 
a misdemeanor, in Section 371 of the 
Criminal Code and the provision in 
Section 36 of the Act (Public Law 
773, 80th Congress) which embodies 
the new Judicial Code as its Section 
1, which, repealing the rule of the 
decision in Dobson v. Commissioner, 
320 U. S. 489, provides that decisions 
of the Tax Court of the United 
Statés are to be reviewed in the 
United States Courts of Appeals “in 
the same manner and to the same ex- 
tent as decisions of district courts in 
civil actions tried without a jury”. 


Urges Adoption of Uniform Rules 
for All Courts of Appeals 
Commenting on that part of the Re- 
port of the Director of the Adminis- 
trative Office which urges the need 
for funds to permit the appoint- 
ment of additional probation officers 
for the federal courts, the Attorney 
General pointed out that these offi- 
cers, when supervising parolees, act 
subject to his direction, and that for 
this reason he has a special interest 
in them. As to this he continued: 


And, as Mr. Chandler points out, 
an efficient probation service, if ade- 
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quately supported, is the most prom- 
ising means of rehabilitation. An ef- 
ficient probation service can help 
prevent the probationer from ever 
becoming a parolee. I agree with Mr. 
Chandler that an average case load 
per probation officer of 114 persons 
under supervision, in addition to 106 
investigations, is much too heavy a 
load to permit a really constructive 
job to be achieved. I agree that addi- 
tional probation officers should be 
appointed. I feel sure that money so 
spent will prove in the long run to 
be an economy. Every case of a proba- 
tioner rehabilitated who never has 
to see the inside of a prison consti- 
tutes a money savings to the United 
States. The benefits to society at large 
are so great and so obvious that noth- 
ing need to be said here in that regard. 


The Attorney General’s Report re- 
iterated his proposal of last year for 
the adoption at an early date of uni- 
form rules for all the courts of ap- 
peals, particularly with reference to 
the preparation and contents of rec- 
ords and briefs on appeal. He also 
suggested that in anti-trust cases, all 
district courts consider the desira- 
bility of assigning one judge to hear 
all matters in connection with the 
case, including all pre-trial motions 
and other preliminary questions, as 
well as the actual trial of the case, 
because in complex litigation of this 
type, the practice in multiple-judge 
courts of having the various prelimi- 
nary motions heard as they come on 
from time to time by any judge who 
happens to be hearing the motion 
calendar is a burdensome procedure, 
requiring each judge involved to fa- 
miliarize himself fully with the pre- 
ceding steps and with the complex 
facts involved, and this will be saved 
if only one judge handles the entire 
matter. He noted that the practice 
of assigning anti-trust cases to a sin- 
gle judge has been used successfully 
in the Southern District of New York. 

The Attorney General noted his 
agreement with the Director of the 
Administrative Office that the cost 
of service of process in civil cases 
where parties are located at a con- 
siderable distance from the United 
States marshal, is in some instances 
too high. He suggested that this ex- 
pense might be reduced by a greater 
utilization of the provision of Rule 
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4(c) of the Federal Rules of Civil 
Procedure providing for service by 
persons other than the marshal 
specifically appointed by the court 
for that purpose, and he noted the 
provision of the rule that “Special 
appointments shall be made 
freely when substantial savings in 
travel fees will result”. He suggested 
that the Conference call this matter 
to the attention of the district 
judges, and that he would then simul- 
taneously circularize the United 
States marshals in reference to it in 
order to accomplish such savings as 
may be possible. The Conference 
later approved this suggestion. 

Among the other observations of 
the Attorney General were the re- 
newal of his interest in the enact- 
ment of a bill sponsored by the 
Conference relating to the care and 
custody of insane persons charged 
with or convicted of offenses against 
the United States; and of the Con- 
ference recommendation that the 
per diem limitation on subsistence 
expenses allowed federal judges 
while traveling on official duties be 
increased from ten dollars to fifteen 
dollars. He concluded his remarks 
by renewing the pledge of the De- 
partment of Justice of willingness to 
assist the Conference in any 
possible in any matter involving the 
machinery of the federal judicial 
system. 


way 


Conference Urges New Judges 

To Ensure Efficiency 

After hearing the Attorney General, 
the Conference turned its attention 
to a review of the state of business 
in the various United States courts. 
In doing so, it considered the report 
of the Director of the Administrative 
Office, which was summarized in the 
November 1948, issue of the JOURNAL 
(34 A.B.A.J. 1008). The report of 
the Chief Justice summarizes the 
facts thus disclosed, and it states 
that conditions relating to the courts 
in each circuit were discussed by the 
Chief Judge of that circuit and fac- 
tors were considered which, because 
of their character, are impossible to 
weigh in statistical data. The avail- 
ability of judges for assignments 
outside their own district was also 





discussed. The Conference then took 
the following action with respect to 
judgeships, noting that its recom- 
mendations in this regard “‘contem- 
plated the absolute minimum in- 
crease in judgeships necessary to 
adequately man the courts, and to 
provide for the continued efficient 
and orderly processing of the busi- 
ness of the courts”: 


Courts of Appeals 
Circuit: 
District of Columbia—The creation 
of two additional judgeships. 
Third—The creation of one additional 
judgeship, with the proviso that the 
first vacancy occurring on the Court 
shall remain unfilled. 
Seventh—The creation of one addi 
tional judgeship. 
Tenth—The creation of one 
tional judgeship. 
District Courts 


addi- 


District: 

Southern District of New York—The 
creation of four additional judge- 
ships—one of which will provide for 
the filling of the vacancy created 
upon the retirement of the late 
Judge Woolsey, the filling of which 
has heretofore been prevented by 
statute. 

Eastern Pennsylvania—The creation 
of two additional judgeships. 

Western Pennsylvania—The creation 
of two additional judgeships, with 
the proviso that the first two va 
cancies occurring within the district 
shall remain unfilled. 

District of New Jersey—The creation 
of one additional judgeship. 

Northern Georgia—The creation of 
one additional judgeship. This will 
provide two permanent judgeships 
for this district, and restore the dis- 
trict to the status existing before 
the retirement of Judge Under- 
wood. 

Northern and Southern Districts of 
Florida—The creation of one ad 
ditional judgeship for the two dis 
tricts. 

Southern Texas—The creation of one 
additional judgeship, and providing 
that the official residence of the 
judge shall be in the southern one 
half of the district. 

Eastern and Western Districts of Mis- 
souri—Making permanent the pres- 
ent judgeship which is now held by 
Judge Duncan. 

Northern California—The creation of 
two additional judgeships, and the 
filling of the existing vacancy in the 
district without further delay. 

Southern California—The creation of 
one additional judgeship. 
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District of Oregon—The creation of 
one additional judgeship. 

District of Kansas—The creation of 
one additional judgeship. 

The Director was instructed to pre- 
sent these recommendations to the 
Congress and to inform it that the 
prompt enactment of legislation neces- 
sary to achieve the objectives sought 
thereby was, in the view of the Con- 
ference, a matter of extreme urgency 
and importance to the judiciary. 


Conference Acts on Salaries 
of Court Personnel 


In reference to the court’s supporting 
personnel, the Conference heard the 
report of its committee on that sub- 
ject. The report of the Chief Justice 
discloses that the following action 
was then taken by the Conference: 

(1) Directions were given that 
efforts should be made to secure 
increases in the salaries of the Direc- 
tor and Assistant Director of the 
Administrative Office “to the extent 
that their annual compensation will 
equal in amount that which is finally 
approved for officers of comparable 
rank in the other branches of the 
Government”, 

(2) Pursuant to the power newly 
given it by Section 604 (a) (5) of 
the revised Judicial Code, which 
authorizes the Director of the Ad- 
ministrative Office under the direc- 
of the Conference to fix the 
salaries of law clerks and secretaries 
to judges, the Conference adopted a 
resolution, insuring to each judge the 
continuation of the right to classify, 
for salary purposes, his own secretary 
and law clerk, fixing salaries for the 
various Classifications to which they 
may be allocated and providing that 
the aggregate amount allowable for 
salaries for secretaries and law clerks 
appointed by one judge should be 
$6700 ($200 more than previously) 
and for the Chief Judge of a circuit 
or ofadistrict with five or more judges, 
an aggregate allowable amount of 
$9000 ($1500 more than previously). 
The resolution provides that it will 
become effective July 1, 1949. 

(3) Approval was given to efforts 
being made to secure legislation per- 
mitting the judges’ secretaries and 
law clerks, who have served four 
years and have been separated from 


tion 


* 


the service involuntarily and without 
prejudice, to acquire civil service 
status for transfer to other govern- 
ment positions, upon passing a non- 
competitive civil service examina- 
tion. 

(4) Approval was given to the 
action of the Director of the Admin- 
istrative Office in fixing the annual 
salaries of court criers at a basic 
amount of $1800, plus federal pay 
act increases, and placing them under 
the promotional plan applicable 
to other court employees. 

(5) Recommendation was made 
that legislation be enacted to bring 
the probation office of the District 
Court for the District of Columbia, 
and the office of the Registrar of 
Wills of that District under the 
Administrative Office for adminis- 
trative purposes, and to provide for 
the appointment of the Registrar 
of Wills by the District Court rather 
than by the President, as at present. 

The report then summarizes the 
action of the Conference in reference 
to its recommendations of a year ago 
for legislation to increase the 
amounts available under existing 
statutory limitations for the reim- 
bursement of allowable expenses 
incurred by judges and other court 
personnel while in an official “travel 
status”. The view of the Conference 
is reported as follows: 

It was the sense of the Conference 
that the increase in costs of all “items 
of expense” normally incident to 
travel since the present statutory al- 
lowances were fixed, was sufficient jus- 
tification for a reasonable increase in 
these allowances at this time; and that 
it was inequitable and unreasonable 
to require personnel while in an of- 
ficial travel status to assume a burden- 
some “out-of-pocket” loss in provid- 
ing for their ordinary maintenance. 

Accordingly, the Conference recom- 
mended the prompt enactment of 
legislation to provide: (1) an expense 
allowance not to exceed $15.00 per 
day for judges in an official “travel 
status”, (2) am increase in the sub- 
sistence allowance for other Court 
personnel (now $6.00 per day) to 
either $8.00 per day or an amount 
equal to that which may be granted 
to employees of the executive branch 
of the Government and (3) an in- 
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crease in the mileage allowance for 
use by court personnel of their pri- 
vately owned automobiles while trav- 
eling on official business (now five 
cents per mile) to either seven cents 
per mile or a rate equal to that 
which may be established in the 
executive branch. 


Federal Reporting System 
Is Discussed 


In considering the court-reporting 
system of the federal courts, the Con- 
ference heard the report of its 
committee on that subject from its 
Chief Judge John J. 
Parker. Acting upon its recommen- 
dations the Conference authorized 
small salary increases for the re- 
porters in some eight districts, but 
concluded that a general increase in 
the salary levels of the reporters is 
not at present justified. However, 
it gave approval, if the district 
judges so determine, to increases to 
be made by the individual district 
courts in the rates that may be 
charged by the reporters to the 
parties for transcripts ordered by 
them, “to be made with due con- 
sideration of the rate prevailing in 
the state courts, provided, that the 
rate shall in no case exceed 55 cents 
per page for original and 25 cents 
per page for copy, of ordinary 
transcript; 90 cents per page for orig- 
inal and 30 cents per page for copy 
of daily transcript, and further pro- 
vided that the charge for daily or 
other expedited transcript shall be 
fixed by agreement of the parties 
subject to the approval of the 
judges, and, in lengthy cases, it 
should be fixed after the conclusion 
of the case with progress payments 
to the reporter, or deposits ordered 
by the court”. 

The Conference also directed the 
making of certain changes in the 
court-reporting arrangements in 
some six of the district courts. It 
concluded also that “the question 
as to the extent to which official 
reporters should be permitted to 
engage in outside reporting work was 
ordinarily one to be determined by 
the particular courts concerned”. 

Chief Judge Orie L. Phillips pre- 

(Continued on page 172) 


chairman, 
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Tue LINCOLN PAPERS: Edited 
by David C. Mearns. New York: Dou- 
bleday and Company. 1948. Two 
volumes. Pages 681. $10.00. 

Many of us remember the breath- 
less radio broadcasts from the Li- 
brary of Congress on July 26, 1947, 
when, twenty-five years after the 
death of Robert Todd Lincoln, his 
collection of 18,060 documents was 
first opened for public inspection. 
Before that date, with insignificant 
exceptions, only Nicolay and Hay 
had seen these papers. A thorough 
search may somewhat change the 
verdict, but at present it seems ex- 
tremely unlikely that there are any 
revelations in the collection that will 
make necessary any substantial re- 
writing either of the history of the 
period or of Lincoln biographies. So 
it is that no informed person would 
expect anything startling in the 500 
letters down to July 4, 1861, em- 
bodied in this selection by the direc- 
tor of the reference department of 
the Library of Congress. Here are 
only a few letters from Lincoln, and 
of those addressed to him it is im- 
possible to say how many he ever 
saw. 

This does not mean, however, that 
this published selection is of no 
value. For in fact no one professing 
a general knowledge of Lincoln can 
neglect these volumes. For they are 
significant not only in the smattering 
of letters from obvious cranks to 
which all Presidents are subject, but 
because they reveal the great heart 
of America, Whitman’s heart. And 
often the common men, whom God 
must have loved because he made so 
many, showed by their letters that 
they believed Whitman's words: 
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“The President is in the White 
House for you. It is not you who 
are here for him.” 

In place of a modern filing system, 
Lincoln had roughly classified many 
of the letters by endorsing the en- 
velopes with such words as “doc- 
trine”, “morality”, “foolishness”, 
“union”, “appointments”, “Sum- 
ter”, “needs no answer”, “family”, 
“villainous articles”. 

In the last category might have 
been the letters not in this collection 
calling him an ape, baboon, satyr, 
monster, abortion, idiot, Negro; let- 
ters telling him he would be flogged 
and burned; sketches of daggers and 
gallows. Here too would be the one- 
page letter of ten lines using the 
word “goddam” from one to three 
times in each line, and one addressed 
to “Deformed Sir” electing him an 
honorary member of the Ugly Club 
and referred to by Sandburg. He was 
told to resign (pages 368, 403); bet 

50,000 that if his government fought 
the Confederacy they would “take 
his scalp in 12 months” (page 544). 
He was asked for an immediate an- 
swer “without dodging or shifting” 
as to whether he favored “John 
Brown the traitor’, whether he 
would vote “for Douglas the traitor”, 
and if elected what would he do if 
the South would not submit to his 
inauguration (page 256) . 

In May, 1860, he was asked for old 
shoes or pants and “especially shirts 
or under clothing . . . for I desire 
to get as near your hide as I can” 
(page 247). In October, 1860, he was 
asked to go to the baggagemaster in 
Springfield to see if he could find a 
box checked there from Indianapolis 
the previous December (page 289). 





In December, 1860, another request 
was for his autograph recommenda- 
tion of a lightning rod (page 329). 
And in June, 1861, someone sent him 
a sample of Dr. E. Cooper’s Univer- 
sal Magnetic Balm, “recommended 
for Paralysis, Cramps, Colics, Burns, 
Bruises, Wounds, Fevers, Cholera 
Morbus, Camp Disease, &c. &c. &c.” 
with the request that he try it on his 
family and friends (“especially Gen. 
Scott”) and write the sender about 
the result (page 637) . 

There were friendly letters such as 
one from one of Christy’s minstrels 
telling how their funny men were 
giving him good hits from the stage 
and how they had taken the liberty 
of putting Lincoln’s name in their 
bills (page 264). There were warn- 
ings against assassination and poison- 
ing, including one based on _ the 
trance of a somnambulist (page 333). 
He was warned about passing 
through Baltimore on his way to 
take office, and a detour was sug. 
gested in ‘‘a false moustache, an old 
slouched hat and a long cloak or 
overcoat” (page 433). 

All of us know how miserable he 
was made by office seekers who 
swarmed about him at Springfield, 
infested the private rooms of the 
White House, accosted him in the 
street so that in exasperation he said, 
“No. No. I won’t open shop on the 
street”. But some of the letters, if he 
saw them, must have appealed to his 
deep sense of humor. He would have 
seen the incongruity implicit in the 
application to be personal servant 
to him of one who had “lived with 
Lord Talbot de Malahide as foot- 
man” and been “travelling servant 
with Rt. Hon. Judge Ball The Lady 
Louise Tennison who is sister to the 
Earl of Leichfield and also with the 
Earl of Dunreaven” (page 348). And 
how flattering and what a comic re- 
lief there must have been in the letter 
from a friend of John J. Piatt who 
wanted Lincoln to give Mr. Piatt “a 
fine office” since the latter was “the 
most glorious literary genius in the 
whole country”. Furthermore Mr. 
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Piatt, according to his importuning 
friend, was “engaged to the most 
brilliant poetess in all our land” 
who could not marry him until he 
obtained a position sufficient to sup- 
port the two. To clinch the matter 
the letter concluded: “I think I can 
safely promise you, that, if you shall 
enable the two poets to marry, they 
will name their first boy either after 
you or me!” 

Finally, among the importuning 
letters are those from an “Italian 
married lady” who had lost all her 
money in “Commertial speculations” 
and wanted the President to take 
care of a $1200 mortgage on her 
home near Rahway, N. J. 
she wrote: ‘“‘How a Great Personage 
like your Excellency! surrounded of 
glory and ornamented of fine edu- 
. . Not answer a Lady letters 
.. + If all persons would not answer 
to the letters! the world will be fall 
in anarchy” (pages 448, 480). 

And for its flavor we give this gem 

December, 1860: 

My lincoln sir i this after Noon 
take the opertunit to rite A lettr to 
you I was very much pleased Whean 
I heard you was leced for our presi- 
dent for I don all I could to git you 
in to ofies I stude in the streats and 
hurade for you and waed in the mud 
sume the river to A Repubalican 
meeting and traveled a bout six weakes 
lectionneer for you and spent con- 
siderable pocet chane and yesterday 
I had a law sute with a democrat on 
presidence lection I bet 50 fifty dol- 
lars that you would be a lected and 
he bet the same amount that you 
would Not so when we heard that you 
was leced I toled the Gentleman that 
I wanted the money and he refused 
paying it and one word brot on a 
nother tel at last I nocked the gentle- 
man down and so you see he tuck the 
law on me and it Cost Me 50 dollars 
so Mr. lincoln I have don my part 
for you I think you ar in debt to me 
for my Cindness to you 

pleas ancer this lettr. 


Finally 


cation . 


II 


~ 


QO 


This, too, must have been a gem 
for Lincoln. 

Lawyers will be interested in the 
letter from Ward H. Lamon to Lin- 
coln from Danville, Illinois, Novem- 
ber 21, 1854: 

Our Clark v. Hoxworth et al suit 


was again continued—owing to a mis- 
description of the land. You did not 


describe the land as it was in the 

Mortgage—I asked leave to amend the 

bill—would I not better require them 

to answer under Oath. They deny 

everything (page 197). 

And in a long and friendly letter 
criticizing Lincoln for his manners, 
dated May 18, 1861, a correspondent 
says: 

A lawyer in his office can put his 
feet on a table higher than his head, 
if he wishes to. But he cannot come 
any such performance as Commander 
in Chief of the Armies of the United 
States in their presence. 

As these samples indicate, the 
Mearns collection is well worth read- 
ing. 

BEN W. PALMER 


Minneapolis, Minnesota 


Rapio AND TELEVISION 
LAW. By Harry P. Warner. New 
York: Matthew Bender and Com- 
pany. 1948. $35.00. Pages xii, 1095. 


The role played by the Federal 
Communications Commission in the 
development of radio broadcasting 
has not been fully appreciated or un- 
derstood by those within and par- 
ticularly without the Government. 
Since 1927, the Commission has in- 
creased its regulatory activities and 
control over all phases of the broad- 
casting industry. 
will suffice. The promulgation of the 
Commission’s famed Bluebook has 


A few examples 


or will result in the indirect pre- 
scription of program standards. The 
network regulations control the con- 
tractual relationships between net- 
works and their affiliates. The pro- 
posed regulations banning the so- 
called “give-away” programs will 
have important repercussions on the 
structure and business practices of 
the broadcasting industry. And the 
efforts of the Commission to limit the 
number of broadcasting stations that 
may be owned or controlled by a 
single interest is of tremendous sig- 
nificance in the curtailment of mo- 
nopolistic practices and the latter’s 
effect on keeping open the avenues 
of communication to the public. 


The immediacy of television with 
its multifold legal problems bespeaks 
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the need for a critical and scholarly 
analysis of the activities of the Fed- 
eral Communications Commission in 
the broadcasting and television fields. 
This need has now been supplied by 
Harry P. Warner’s 1100-page book, 
Radio and Law. Mr. 
Warner is well qualified to write 
this book, having specialized in this 
field for many years; he has been a 


Television 


member of our Association’s Com- 
mittee on Communications Law, and 
is presently Chairman of the Com- 
mittee on International Communica- 
tions of the Section of International 
and Comparative Law. 

A novel feature of the book is that 
each of the chapters begins with a 
legislative history of the subject mat- 
ter involved. For example, in the 
chapters on program standards and 
judicial review, there is a compre- 
hensive discussion of the legislative 
history of the pertinent statutory pro- 
visions. This is followed by the ad- 
ministrative regulations implement- 
ing the statute and the administrative 
interpretation of the statute and reg- 
ulations as exemplified by the Com- 
mission’s case law and judicial de- 
cisions. One illustration will suffice. 

Section 315 of the Act, referred 
to as the “political section”, requires 
stations to furnish equal time to op- 
posing political candidates. At the 
outset the author has furnished a 
detailed legislative history of this 
section from its first appearance in 
legislative form. This was prior to 
the Radio Act of 1927. The adminis- 
trative regulations implementing the 
statute are quoted in their entirety 
with a brief discussion of the factors 
prompting such regulations. This is 
followed by a case history of the reg- 
ulations in question. 

The chapter on practice and proce- 
dure describes the internal organiza- 
tion of the Commission and quotes 
the “working rules” of the Comis- 
sion, augmented by the administra- 
tive interpretation thereof. The prac- 
tice and procedure is further an- 
discussed and_ evaluated 
against the pertinent provisions of 
the Administrative Procedure Act. 


alyzed, 


This chapter contains a discussion 
of the current problems of practice 
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and procedure as exemplified by re- 
cent decisions of the Supreme Court 
of the United States. 


Chapter II, on the administrative 
process, furnishes a case by case an- 
alysis, both administrative and judi- 
cial, of the Commission’s policies. 
This has reference to factors, such as 
financial qualifications, character, 
local residence and integration of 
ownership, which have been utilized 
by the Commission in comparative 
hearings, There is a layman’s ex- 
planation of how broadcasting works, 
an explanation of the Commission’s 
allocation policy, the pertinent rules, 
regulations and engineering stand- 
ards with the administrative inter- 
pretation of the same. The author 
has followed the same chapter se- 
quence in the chapters on frequency 
modulation and television. 

Chapter III, devoted to program 
standards, furnishes a detailed study 
of the regulatory approach on this 
important subject. Such topics as 
lotteries, advertising, obscenity, the 
Bluebook, defamation by radio and 
controls exercised by other adminis- 
trative agencies such as the Food 
and Drug Administration and the 
Federal Trade Commission are dis- 
cussed and evaluated fully. 


There is a dearth of literature on 
the how, why and what of the net- 
work regulations. Chapter IV, en- 
titled “Network Regulations”, fur- 
nishes a full explanation of the net- 
work regulations and their economic 
and legal effect on the broadcasting 
industry. There is a chapter on the 
transfer of license and on frequency 
modulation and television. 

There is but one chapter on televi- 
sion, and that deals primarily with 
its background and history, the cur- 
rent allocation policy, the current 
rules and regulations and such of the 
administrative policies as there are 
in the field. The author intends 
to keep the volume up to date by 
supplements with particular em- 
phasis on television. It has been an- 
nounced that the first supplement, 
in addition to bringing all annota- 
tions up to date, will contain the 
following new material: the use of 
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television film and the problems in- 
volved in the drafting of television 
film contracts; a section on property 
rights in television broadcasts; a sec- 
tion on television and the right of 
privacy; and a chapter on facsimile. 
As_ television cuts across other 
branches of law, viz., state control 
of television film through boards of 
censorship, copyright, etc., new sec- 
tions are to be added. 

The chapter on judicial review re- 
views the relationships between the 
Commission and the courts since the 
inception of federal control of broad- 
casting. A novel feature of this chap- 
ter is an analysis of the judicial re- 
view provisions of the Administra- 
tive Procedure Act in relation to the 
Commission, 


There is a general chapter on the 
legislative history of all radio leg- 
islation since 1910. The final chap- 
ter discusses the various proposals 
to amend the Communications Act 
of 1934 with a section-by-section an- 
alysis of the White-Wolverton bill 
recently introduced in Congress. Mr. 
Warner urges that amendatory leg- 
islation be enacted to cure proce- 
dural deficiencies in the Act and that 
substantive legislation also be en- 
acted to clarify the Commission’s 
authority in such controversial fields 
as program standards, network reg- 
ulation, sales price of broadcasting 
stations, newspaper ownership of 
broadcasting stations, etc. 


The appendix reproduces the 
Communications Act of 1934; there 
is an excellent and comprehensive 
index of over 150 pages. 


This is the most comprehensive 
volume in the field to which it is 
devoted. All lawyers who want an 
all-inclusive work on the legal phases 
of radio and television will find this 
work the answer to their needs. It is 
well-written and well-documented 
with references to the cases, adminis- 
trative rulings and other authorities, 
and will be an invaluable aid to the 
general practitioner with occasional 
interests in radio and television and 
a must for the specialists in this field. 


CHARLES S. RHYNE 
Washington, D. C. 


J upce JEFFREYS. By H. Mont. 
gomery Hyde. With a Foreword by 
The Rt. Hon. Sir Norman Birkett, 
P. C. London: Butterworth and 
Company. 2/10. 1948. Pages 328. 


The original edition of this lusty 
chronicle, first published in 1940, be- 
came quickly a casualty of the war. 
The publisher’s plant was destroyed 
by enemy action; the book went out 
of print and copies became collec- 
tor’s items. Now it has made what to 
nearly all readers on either side of 
the Atlantic will be its first appear- 
ance. Changes from the original text 
are few, but there is the welcome ad- 
dition of a foreword from the bril- 
liant pen of Birkett, who had told 
me about the work when it was first 
issued and has now dispatched a 
copy. 

Already the book is securely es- 
tablished as the authoritative biog- 
raphy of the extraordinary lawyer 
and judge whose name has passed 
into history as the proverb or syno- 
nym for judicial savagery, depravity, 
corruption, even barbarity. The 
gifted historian, H. Montgomery 
Hyde, with all resources and habits 
of research through history and lit- 
erature, has written a portrayal of 
absorbing interest and high literary 
craftsmanship. 

To the average reader of some fa- 
miliarity with British legal history, 
the name of Jeffreys is forever linked 
with the Western Circuit of 1685— 
“the Bloody Assizes”—busé here is the 
unparallelled career of Jeffreys in 
full perspective, the tale of a lawye1 
so able and so infamous that he was 
a Bencher of the Inner Temple with- 
in nine years of call to the Bar and 
was seated on the Woolsack and of 
the Peerage at the age of forty, with- 
in seventeen years of call. All this is 
against the background of vivid nar- 
ration of the characteristics of the 
era and of the legal system operative 
in England in the time of Charles 
II and James II. Withal it is a dra 
matic tale, for the powerful judge 
who had sent many to torture and 
death became himself a fugitive and 
then a broken prisoner in the Towe! 
of London, saved by death due to 
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his own malady from death in a still 
more horrible fashion deemed called 
for by his crimes. 

Errors and distortions and malig- 
nancies in the writings of diarists 
and historians are examined and re- 
futed by Hyde. Macaulay’s inven- 
tions are rejected. Hyde goes solidly 
beyond what the late Lord Birken- 
head did in his brilliant but brief 
appraisal of Jeffreys in Fourteen 
English Judges (1926), which called 
attention to Jeffrey’s abilities and 
merits as a lawyer, along with his 
iniquities. Hyde does not attempt 
to overturn the verdict of history as 
to the brutal Jeffreys; but he reveals 
him as a human being, possibly an 
understandable being, not a mon- 
ster. Perhaps many of his offenses in 
misuse of judicial powers and proc- 
ess were of degree and force rather 
than of kind and principle, as com- 
pared with perversions which have 
been witnessed in much later times. 
Hyde makes no plea for a “new fair 
deal” for Jeffreys, but one may lay 
down this volume with a feeling that 
Jeffreys has at last been made a 
reality, not an ogre of an era ante- 
dating law and justice—in truth a 
very human judge despite the bru- 
tality of many of his acts and the 
baseness of most of his motives. Per- 
haps without intention on the part 
of the author, Jeffreys emerges as the 
type of judge who may serve a “‘po- 
lice state”, a land where the rights 
of men are deemed to flow only from 
a ruler or a government which can 
ruthlessly deny rights and fair play 
and do it as casually as it prates of 
them and cajoles the votes of minori- 
ties by proclaiming rights in high- 
sounding declarations. Do not judges 
and government-controlled legal sys- 
tems exist today whose motivations 
and acts as to the lives and rights of 
men have been as brutal and uncon- 
scionable as were those of Jeffreys 
long ago? Has not the cycle of time 
brought commissars of this ilk again 
into places of power? Even in high 
posts as to which their domination 
is not yet condemned fully as being 
what it is? What “Bloody Assizes” 
and worse took place in Hitler’s Ger- 
many and in Russia, Poland, Czecho- 


slovakia and the Baltic States, and 
are still taking place behind the Iron 
Curtain in the war which totali- 
tarian collectivism wages on church 
and religion, family and untram- 
melled education, freedom of con- 
science and opinion? In any event, 
the England which produced and 
tolerated Jeffreys for a time has gone 
on to produce generations of bold 
and able judges; and many persons 
who are not lawyers will find Hyde's 
work and Birkett’s foreword inter- 
esting and significant reading at this 
juncture when the ingrained sense 
of justice, the independence and the 
unswerving fidelity of British judges 
chosen only for their competence, 
stand as bulwarks of the rights of 
persons in an era when the sociali- 
zation of enterprises and the ascend- 
ancy of government employees as 
political forces might otherwise en- 
danger the cherished traditions of 
liberty in England. 
W. L. R. 


Cases AND OTHER MATE- 
RIALS ON PRIVATE CORPORA- 
PIONS. By I. Maurice Wormser 
and Judson A. Crane. Indianapolis. 
Bobbs-Merril Company. 1948. $7.00. 
Pages 1068. 

Corporations have had a most 
essential part in the development 
of our industrial civilization and of 
the high standards of living we have 
attained in this country. Without 
limited liability of individuals and 
large aggregations of capital, made 
possible by the legal concept of the 
corporate entity, the great produc- 
tion of the twentieth century could 
never have been achieved. The role 
of corporations, even in the atomic 
age that we may soon be entering, 
is not likely to be less important. 
Thus the significance of this subject 
to law students and lawyers is 
obvious. 

This new book, Cases on Private 
Corporations, by I. Maurice Wormser 
and Judson A. Crane, is timely and 
well prepared. It is based on the 
third edition of Canfield’s and 
Wormser’s Cases on Private Corpora- 
tions, as revised in 1932. Since that 
time many states have revised their 
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corporation codes and there have 
been new significant decisions in 
this field. The authors have brought 
this book up-to-date by including 
materials which their experience as 
teachers of this subject have led 
them to consider of importance to 
their students. Footnotes cite com- 
ments and case notes from current 
legal periodicals, as well as recent 
decisions, which again emphasizes 
the importance of law _ review 
articles as necessary materials for 
both lawyers and students. 

The former work has_ been 
thoroughly modernized. Basic prob- 
lems are recognized and covered by 
including the leading cases from the 
older revision. New decisions are 
included under the appropriate sub- 
topics or cited in footnotes. Recent 
statutory provisions, from the re- 
vision of the corporation laws of 
many states, are quoted or cited. 
Some additional subtopics are in- 
cluded in editorial notes. The former 
subtopic of reorganization has been 
omitted because it has now become 
almost a complete subject in itself. 
The book covers the fundamental 
principles of corporations, their 
formation, powers, management, 
rights and liabilities of directors, 
shareholders and creditors, dissolu- 
tion, merger and consolidation. It 
seems to present adequately up-to- 
date materials for a general course 
in this important subject. 


LAURANCE M. Hype 


Supreme Court of Missouri 
Jefferson City 


Inner TEMPLE PAPERS. By Sir 
Frank Douglas MacKinnon. London: 
Stevens & Sons, Ltd. 1948. 21 Shil- 
lings, ($4.24). Pages 236. 

For anyone who has spent time 
for study or moments of travel in 
and about the Inns of Court area in 
London, Inner Temple Papers will 
furnish quaint detail reviving mem- 
ories of the past. 

It will be remembered that the so- 
called “Temple Bar” where the Lon- 
don courts are situated embraces four 
Inns of Court. These are the organi- 
zations which aspirants join in prepa- 
ration for careers at the Bar. Tradi- 
tion requires actual dining at the 
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Inns for a minimum number of 
meals. Customarily, a student will 
join that Inn in which a parent or 
ancestor has been a member. Cen- 
turies of history brought these Inns 
to the present moment. The Inns 
are known as Inner Temple, Middle 
Temple, Lincoln’s Inn, and Gray’s 
Inn. 

I spent considerable time in bar- 
rister’s chambers at Pump Court in 
Middle Temple, and recall well the 
damage wrought by German bom- 
bers in the “blitz” over London. The 
Templar’s Temple was in ruins. 
One could well visualize the Crusa- 
ders marching down the walk to the 
Thames River Embankment en route 
to battle for the Holy Land against 
the pagans. World War II saw form- 
ations of destructive German planes 
massing over this same area. The 
libraries and Inns met a tragic fate. 
It was as though the Germans de- 
liberately sought to destroy the seat 
of English liberties and traditions 
in attacking the law courts, the lec- 
ture halls and Inns—the nurturing 
sites for ancient personal freedoms, 
tolerance and justice. 

Sir Frank Douglas MacKinnon 
retraces the splendid history of Inner 
Temple as though he desired to frus 
trate any notion that his Inn was 
ever doomed through military des- 
truction. As a Master of the Bench 
of Inner Temple he makes the In- 
ner Temple live and breathe. He 
permits the old Benchers to speak 
through the papers they left and the 
records maintained throughout the 
generations, Men of politics, litera- 
ture, government and finance have 
known this sanctuary of law: Sir 
Edward Coke, Charles Lamb, Sam- 
uel Salt and Coventry, 
among many others. 


Thomas 


Inner Temple Papers is a scholarly 
work. It relates minute details of 
many things: inscriptions, symbols 
of the Inn, the traditions and cus- 
toms, anecdotes about Readers, 
Benchers and their Coats of Arms. 
Architecture of the various structures 
is given special attention. The au- 
thor is not without courage to criti- 
cize some of the architecture of his 
beloved Temple. The magnificent 
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library collection receives particular 
treatment. Many valuable portions 
of the collection were lost during 
German bombardments. One senses 
not a little sentimentality in the au- 
thor as he turns the pages in the 
history of his alma mater, the Inner 
Temple. 

The volume includes eleven plates 
illustra- 


showing “‘before and after’ 
tions of Inner Temple scenes and 
structures. They give realism to the 
narrative. The American Bar Asso- 
ciation may well be proud of its part 
in restoring the Inns to their former 
state by its sponsorship of donations 
for the cause. If any inspiration is 
needed, it can be found in the quiet 
resolve expressed by Sir Frank Doug- 
las MacKinnon in his concluding 
paragraph: 

Anyone who goes into the Temple 
and views the devastation in its build- 
ings might suppose that by an irony 
of fate (for one cannot attribute design 
to the bloodthirsty assailants) things 
of beauty had suffered, while that 
which is hideous had escaped. The 
Master’s house and Nos. 5 and 6, Fig 
Tree Court, are heaps of rubble, while 
Farrar’s Building and Temple Gar- 
dens are almost intact. I am glad to 
think that the like fate has not come 
to our books. But, though our chief 
treasures had been removed and so 
were saved, our losses of books 
are very serious, and we are now ad 
dressing ourselves to the task of re- 
placing them. 

The devotion of a man for the 
Mother of his legal learning is in- 
herent in this chronicle. Told in de- 
tail and with patience, it is worth 
the reading for those having an in- 
terest in the sources from which our 
American jurisprudence was created. 
Inner Temple Papers is such a source. 

Ivan L. MILLER 
Cleveland, Ohio 


Tempe BAR TAPESTRY. By 
Simon Dewes. London: Rich and 
Cowan. 1948. $4.00. Pages 189. 


One of the most charming books 
which has come out of London since 
World War II is this story of the 
London that lies between St. Paul’s 
Cathedral and Aldwych, contain- 








ing famed coffee houses, taverns, 
churches and prisons, as well as Tem- 
ple Bar and the immortal shrines of 
the common law in the Temple 
Tales of the lives of the men and 
women who in the seventeenth and 
eighteenth centuries walked these 
streets since war-torn are made alive 
again and are woven into a delight- 
ful tapestry of London’s history, lit- 
erature, law and romance—rogues and 
heroes, wits and writers, lawyers and 
lovely women—tales of the Temple 
and Devil Tavern and the Law 
Courts, Cock Tavern and the Kit 
Kat Club, Sir Christopher Wren’s 
deathless architecture, the gay lit- 
erary adventurers of Fleet Street from 
St. Paul’s and La Belle Sauvage to 
St. Clement Danes and Butcher Row 
and Lincoln’s Inn in the 1700's. Few 
lawyers who cherish the heritage and 
the lore of their profession will lay 
this volume aside once they have 
browsed in its pages. 


Wk. 


Ar THUR TWINING HADLEY. 
By Morris Hadley. New Haven: 
Yale University Press, 1948. Price 
$3.75. Pages 282. 

A distinguished practicing lawyer 
here writes warmly, pleasantly and 
authoritatively of his eminent father. 
President of Yale from 1899 to 1921, 
Dr. Hadley stirred the ferment of 
American education, in a critical 
period, with a mighty and skillful 
spoon, adding seasoning of his own 
devising. The resulting brew attested 
the worth of his individuality and 
effort. This book should interest all 
sons of Eli and all others concerned 
with the functioning of the endowed 
university in a free society. 


Abu OF AMERICAN HIS- 
TORY: VOLUME IV—END OF AN 
ERA. James Truslow Adams, Editor- 
in-Chief. New York: Charles Scrib- 
ner’s Sons. 1948. Price $7.50. Pages 
xti, 385. 


A U. S. Signal Corps photograph 
of American riflemen charging “Into 
a New World” across a French field 
in 1917 brings to a close the fourth 
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and final volume of the pictorial his- 
tory of America from 1492. Earlier 
volumes covered the colonial period; 
the birth and expansion of the new 
nation (1785-1853) ; conquest of the 
continent, civil strife, industrial revo- 
lution (1853-1893). The whole series 
contains over 5000 pictures. In the 
current volume the reader progresses 
racily from the first election of Cleve- 
land, through the “not so gay” nine- 
ties, into the new century with its 
“strenuous life” and “New Freedom”’. 
\merican manners and mores of an 
earlier day are pictured and de- 
scribed in a way which will induce 
nostalgia among those who recog- 
nize familiar scenes. 


Au MEN ARE LIARS. By John 
Stephen Strange. Garden City, New 
York: Doubleday and Company 
(Crime Club). 1948. $2.00. Pages 191. 

Aside from a title which lacks dis- 
cernible appropriateness, this tale of 
a murder, investigation and dramatic 
trial is likely to be enjoyed by law- 
yers who find relaxation in ‘“whodun- 





its”. The locality is New York City 
ind the scenes are familiar to many 
who know their metropolis. The au- 
thor expresses “his sense of obliga- 
tion to Mr. William M. Wherry”, 
well known at the New York Bar, 
“for his courteous assistance in mak- 
ing possible this book”, to Judge 
Mitchell May, of the New York Su- 
preme Court (Kings County), “for 
his invaluable contribution of back- 
ground and ideas, and to Mr. Whit- 
man Knapp, Mr. William J. Keating 
and Mr, Edward Perry, all of the 
New York District Attorney's office, 
for their kindness in supplying in- 
formation concerning the methods 
of investigating and trying criminal 
cases in the County of New York”. 
Again noting the title of the tale, I 
report here that the author is in fact 
the wife of a physician engaged in 
the scientific research of his profes- 
sion—he is of a Southern family which 
bears a name which in two genera- 
tions has been favorably known in 
the law and our Association. Since 
she has not disclosed her identity, I 
shall not end her anonymity. At risk 
of creating doubt as to the accuracy 
of the assertion in the book’s title, 


Administrative Law Contest Extended: 


“Books for Lawyers” 






I state that her present work is no- 
tably better than those we have read 
among many she has written. The 
assistance given her for this story 
appears to have consisted principally 
of opening doors of opportunity for 
first-hand observation of the methods 
of investigating a homicide, coming 
to a conclusion as to guilt, marshal- 
ling the evidence to sustain or defeat 
an indictment and proving the case 
for the prosecution and the defense 
in court. 

A great deal of the author's oeb- 
servations appears to have taken 
place in and about a recent metro- 
politan trial of some notoriety, al- 
though the parallel between the ac- 
tual crime and trial and that chroni- 
cled may not readily be noted. As I 
do not understand that the processes 
of the criminal law in that recent 
local case have surely come to an end, 
I shall not here comment on it or 
the author's use of it. She has written 
a readable and competent account 
of the investigation and trial, and her 
indictment of the male sex in en- 
tirety is not directed particularly 
against lawyers. 


Local Prizes To Be Awarded in Many States 


® The Section of Administrative 
Law of the American Bar Association 
has announced that the closing date 
for submitting essays has been ex- 
tended from December 31, 1948, to 
September 1, 1949. In conjunction 
with this step the eligibility rules 
have been revised to admit as con- 
testants members of the American 
Bar Association elected prior to 
August 1, 1949. 


It will be of interest to contestants 
to know that the West Publishing 
Company has generously authorized 
an increase of $500 in the grand 
prize, making a total of $1500 for 


the First Prize, and has further au- 
thorized a $500 Second Prize. In 
addition, the following states have 
authorized local prizes for the best 
essay submitted from the state: 


Arizona $100 
Arkansas $200 
Colorado $150 
Delaware $ 50 
Minnesota $100 
Nebraska Ist $100 

2d $ 50 
New Hampshire $100 
New Jersey $100 
New York $250 
Oregon Ist $150 

2d $100 
Pennsylvania $250 
Texas $500 


W.-k.R. 
Virginia $100 
West Virginia $200 


It is expected that the complete 
contest rules, revised and clarified 
as to detail in the light of experience 
to date, will be republished in the 
March issue of the JouRNAL. In the 
meantime, inquiries concerning the 
contest rules or the contest generally 
should be addressed to Omar C. 
Spencer, Chairman, Contest Commit- 
tee, Yeon Building, Portland 4, Ore- 
gon, or to J. Tyson Stokes, 123 South 
Broad Street, Philadelphia 9, Penn- 
sylvania, the newly appointed Co- 
Chairman of the Contest Committee. 
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® Regional Group Conferences Under Way 
Commencing in the months of February and March, rep- 
resentative groups of lawyers in at least twenty cities 
of the United States and six in Canada will come to- 
gether to discuss and summarize orally the results of 
their examination and study of several little known doc- 
uments of very recent origin—documents which present 
important questions of constitutional law under the 
American system and are bound to have effects on the 
thinking and action of governments and peoples in 
many parts of the world. It is a significant ane. salutary 
thing whenever lawyers of Canada and che United 
States give contemporaneous consideration to legal 
questions of mutual interest and common concern. This 
time their study and discussion are devoted to the great 
subject of the rights of men and the ways and means by 
which those rights may most soundly be vouchsafed 
and protected, even against governments. 

From the studies which will take place first in these 
Regional Group Conferences under the auspices of our 
Association and the Canadian Bar Association, respec- 
tively, there will come the information and the under- 
standing which will enable discussions in larger groups 
and meetings in many communities and thereby will 
assist in the creation of an informed public opinion as 
to matters which in 1949 and 1950 will be before the 
Senate and people of the United States and before the 
Parliament of the Dominion of Canada. It is doubtful 
if in many years there have been issues as important con- 
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cerning which there has been such a paucity of public 
information and such a lack of public realization of the 
far-reaching consequences of what has been broached 
and is being done without being understood by the 
people. 

The House of Delegates of our Association took em- 
phatic action last February 23-24, concerning some 
phases of the projected Covenant on Human Rights, 
particularly as to the new methods and agencies pro- 
posed for implementation (see 34 A. B. A. J. 277, 301; 
April, 1948) . The House of Delegates in Seattle in Sep- 
tember, and the Canadian Bar Association in Montreal 
last August, took action as to the proposed Declaration 
of Human Rights (see 34 A. B. A. J. 894; October, 
1948) . The final text of the Declaration as rushed to ap- 
proval in the General Assembly in Paris in December— 
in a changed form which the lawyers in this country 
had not seen at the time the approval was voted—was 
published in full in 35 A. B. A. J. 32; January, 1949. 
The present unrevised form and text of the Covenant, 
which is now to receive accelerated consideration, were 
given in 34 A. B. A. J. 202; March, 1948, with a sum- 
mary of the implementation measures then proposed 
as to which our Association expressed vigorously its 
considered views. 

The questions of what should be the contents and 
text of any Covenant at this time, and of what mecha- 
nisms and measures should be set up to implement and 
enforce it, will be considered in all of the Regional 
Group Conferences this winter and spring. The form in 
which the Universal Declaration of Human Rights was 
promulgated by the General Assembly of the United 
Nations and what that document portends will be 
actively discussed. Also placed before the Conferences as 
a part of the picture of what is taking place in the world 
on this subject will be the Convention for the Prevention 
and Punishment of Genocide, which also was adopted 
in Paris in a form which had not been studied or re- 
ceived in this country. 

The Genocide Convention will be submitted to the 
Senate of the United States in 1949 for ratification, and 
implementing legislation that will necessarily break 
new ground and invade the domains of state legislation 
will be asked for, from the present Congress. ‘The Dec- 
laration will not be submitted to the Senate of the Con- 
gress for ratification or approval, but will doubtless be 
cited and quoted for many years, whenever drastic leg: 
islation or action is urged on many subjects. The pro- 
jected Convention on Human Rights could hardly be 
submitted to the Senate for ratification before 1950, if 
it were rushed to completion and passage by the Gen- 
eral Assembly at Lake Success late in 1949; but it will 
be a better, wiser document if it is more carefully con- 
sidered and is held for action by the General Assembly 
in 1950. The Covenant and the Convention, if ratified, 
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will become a part of “the supreme law of the land”, 
paramount to state constitutions and laws and to federal 
laws not in accord with it. 

These are new and vital documents of vast import 
and impacts. Very little is known about them by many 
lawyers; still less, by our people. There could be no 
more appropriate or important task than that to which 
our Association has devoted itself, through its Com- 
mittee for Peace and Law Through United Nations, in 
bringing detailed information and reasoned opinions 
to lawyers in many parts of the United States, as the 
first steps toward a fuller understanding of these matters 
by the lawyers and by our people as a whole. There is 
great need that lawyers and people should understand 
what is involved in these far-reaching proposals, which 
have been rushed at a pace which aroused the protest 
of our House of Delegates and the repeated protests of 
President Holman. This work of carrying this infor- 
mation to the home communities is a formidable task, 
but it is one which is not likely to be performed at all 
unless it is accomplished by the energy, public spirit 
and disinterestedness of the organized Bar. 


= The Court and the Popular Will 


This issue carries the last of the eight discussions orig- 
inally projected and submitted by Ben W. Palmer. 
Because of the interest in these articles and the discus- 
sions which they and the editorials which accompanied 
them have evoked, the JouRNAL asked Mr. Palmer to 
close his series with a further article containing a sum- 
ming up of his points and a statement of his conclu- 
sions. As we declared at the outset, such discussions as 
have been taking place are necessarily rather general 
and somewhat abstruse or abstract. Mr. Palmer’s final 
analysis and conclusions should tend to make them 
more specific and more definitely practicable. It has 
been and is our hope that the interest of the profession 
in the history and philosophy of our jurisprudence and 
Constitution has been aroused and revived. The in- 
tense commercialism of modern practice and the trend 
to pragmatism and positivism have tended to neglect 
and discredit such history and philosophy. It is our be- 
lief that we cannot continue the blessings and benefits 
which we have enjoyed in this country if we allow to be 
undermined the foundations upon which our nation 
was built. 

In his present article Mr. Palmer discusses “The 
Court and the Popular Will’. This brings us to the 
consideration of two fundamental questions about 
which there is much confusion and as to which there is 
urgent need of clear understanding. What as to jurid- 
ical matters is the power of the people as expressed 
through electoral and deliberative processes? And what 
is the function of the Court? Are there limitations upon 
the preponderant will and conscience of the people, 
when deliberatively ascertained? If so, what is then the 
duty of the Court? Are there rights of persons and of 
states that are beyond the power of majorities or of all 
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the people to change, while our form of government 
endures? 

To answer these questions it is necessary to under- 
stand the philosophy which motivated the founding 
fathers. They founded this nation upon a system of 
checks and balances. First there was a balance between 
the one, the few and the many. They knew that govern- 
ment to be efficient should have an executive head 
with authority to act where prompt action was required. 
They knew also that the legislative functions of govern- 
ment required study, deliberation and consultation. The 
legislative power was therefore vested in representatives 
of the people. Other powers, however, were reserved to 
the people themselves, such as the selection of repre- 
sentatives and the determination of questions of broad 
policy. 

The next balance was between departments of gov- 
ernment—the executive, legislative and the judicial. 
Definite restraints were imposed upon the executive 
and the legislative departments, by providing first that 
the officers of those departments should be chosen at 
frequent intervals by the people and next that their 
acts should be subject to judicial review. An independ- 
ent judiciary was then established with authority to 
restrain abuse of power by other agents of government. 
The judiciary itself was restrained from arbitrary and 
oppressive power by the strict limitation of its activity 
to the judicial function. Courts were not authorized 
to initiate or execute measures. They were empowered 
merely to determine questions presented in the course 
of judicial proceedings. With the delivery of judgment 
the court’s power came to an end. 

There was a third balance, that between state and 
national governments. Local self-government was pre- 
served by restricting federal action to such matters of 
national concern as were entrusted to the national gov- 
ernment by the Constitution. 

It is therefore apparent that absolute power was not 
vested in any group or any department. The framers 
of our Constitution knew that government was neces- 
sary. It was therefore their aim to establish an efficient 
government. History, however, had taught them that it 
was the tendency of governments to become arbitrary 
and oppressive, and they attempted to limit this tend- 
ency by establishing a Constitution and investing a judi- 
ciary with authority to restrain any violation of its 
provisions. 

Our Constitution is based upon a profound under- 
standing of human nature. Every normal individual 
is subject to two impulses: the impulse to do as he 
pleases, and the impulse to do as he ought. The one 
impulse is arbitrary; the other is reasonable. The 
wisdom of ages has crystallized in the adage that “A 
wise man does what ought to be done”. Man’s reason 
and experience have taught him that there is a higher 
law which cannot be violated or disregarded with im- 
punity. This has been referred to for centuries as na- 
tural law; and it was recognized and acknowledged by 
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the men who drafted the Declaration of Independence 
and the Constitution. Their intent and their effort was 
to establish a government which would be free from 
capricious conduct and regulated wholly by law. 

They knew also that the impulse to do as one pleases 
increases with the increase of power. History revealed 
to them that those who had opposed arbitrary and 
oppressive power in others adopted arbitrary and 
oppressive methods when they in turn became invested 
with power. When the Parliament of England had won 
its fight against the absolute sovereignty of the Crown, 
it in turn assumed absolute parliamentary sovereignty. 
The revolt of the Colonies was against such assumption 
of power by Parliament. 

The founders of our Government imposed every 
reasonable restriction upon government to insure the 
people against despotism—even the despotism of the 
casual majority or the mob, the political pressures that 
are confused as the deliberative will of the people. It was 
the desire of the founders to establish a government 
which would be motivated by reason, not arbitrary will, 
and it should be constantly borne in mind that they 
recognized the danger of arbitrary action no matter 
by whom exercised. As stated in the Federalist: 

The accumulation of all powers, legislative, executive 
and judiciary, in the same hands, whether of one, a few, or 
many, and whether hereditary, self-appointed, or elective, 
may justly be pronounced the very definition of tyranny. 

Madison, the Father of the Constitution, expressed 
grave apprehension of the tendency of the popular 
element to extend the sphere of its activity and draw 
all power into its “impetuous vortex”. 

There is a tendency today to pamper and pander to 
so-called popular will, usually political will or self- 
interest in ill disguise. History reveals that this tend- 
ency leads to the disintegration of government. The 
people themselves, if they wish to maintain a govern- 
ment that is not of men but of laws, must accept the 
fact that they and their electoral majorities, no less than 
the king, are under God and the Law. 

Now this consideration of the philosophy and frame- 
work of our Government reveals at once the true posi- 
tion and function of the Supreme Court. Mr. Palmer 
is exactly right when he quotes the statement that 
“the Court has no reason for its existence if it merely 
reflects the pressures of the day”. Furthermore, the 
Court would exceed its authority and violate the trust 
reposed in it if it should attempt to give effect to 
supposed popular or political opinion against the ex- 
press provisions of the Constitution, or to attempt to 
amend the Constitution by interpretation, or to usurp 
the functions of the legislative department. The people 
have power to amend the Constitution, but only in the 
manner which the Constitution provides. Neither the 
Court nor the Congress should arrogate to itself the 
power to amend. 

Now it is apparent that if the Supreme Court is to 
perform its function according to the Constitution, it 
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must be made up ot men who are familiar with the 
history of our jurisprudence and our constitutionalism, 
and who are impersonal, impartial, courageous, trained 
in the law and consecrated to judicial service. Partisan- 
ship or bias corrupts the judicial office. That is why it 
is a gross error to appoint partisan judges, and why that 
error cannot be corrected by other partisan appoint- 
ments from some opposing faction or party. The judges’ 
full allegiance must be to the law, for there is the only 
true sovereignty. 


a Stating International Law 


\merican lawyers look forward with keen and hopeful 
interest to the convening on April 11 of the Interna- 
tional Law Commission created and elected by the Gen- 
eral Assembly of the United Nations to fulfill the man- 
date of the Charter for furthering “the progressive 
development of international law” and its statement 
and codification. The new agency of peace and law 
in the world will hold its first session at Lake Success 
on April 11. Our own Manley O. Hudson was elected 
as the member representing the United States. 

To many jurists and lawyers, the disappointing and 
baffling thing, ever since the structure of the United 
Nations was brought so hopefully into being as a feder- 
ation of the nations with the World Court as an inte- 
gral and principal part of its processes for settling dis- 
putes between nations, has been the seeming indiffer- 
ence of nearly all nations to the strengthening of the 
rule of law and to resort to the Court, along with a 
vast increase in the number and the acrimony of the 
seething disputes which have been kept at the political 
level and in the hands of men who have not shown 
capacity to solve them by debate and negotiation. 

When the Charter and the strengthened Statute of 
the World Court were put into effect, nearly everyone 
hoped and expected that substantial further progress 
would be made toward law and adjudication in the 
international sphere. Instead, there appears to haye 
been little attention or emphasis given thus far to the 
known and established principles of international law 
as a means of peace and order among nations. The 
effort seems to have been mostly to create new and un- 
tried concepts and mechanisms whereby individuals 
may bring themselves into controversies with their own 
country and other countries and whereby international 
condemnation and punishment may be inflicted on 
individual citizens of a state by the initiative and action 
of groups of individuals in another state. 

Hope for the saving grace and force of international 
law backed by the moral judgment and conscience of 
mankind has not died in the world. The new Interna- 
tional Law Commission will carry into its work the 
hopes and prayers of many Americans and will de- 
servedly receive from the start the staunch and active 
support of our Association and its members. 
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us Needed—A New Court 


Che need for an adequate body of international law— 
adequately known and adequately respected—requires 
no demonstration for even casual students of recent 
history. The events of 1914-1918 and 1939-1945 illumin- 
ate the thesis all too brightly. How to get it is another 
matter. 

As remarked by Robert B. Ely III elsewhere in this 
issue, the United Nations’ International Court of Jus- 
tice cannot satisfy the need for two principal reasons. 
First, its jurisdiction is limited to disputes among 
states, and then is only “contingently compulsory”. Sec- 
ond, it is hamstrung by the veto, which can prevent 
not only the remodeling of the Court to give it the 
necessary scope and force, but also the creation of any 
effective system of enforcement. 

Mr. Ely perceives, then, the need for a new court 
within the United Nations’ framework—an Interna- 
tional Court of Civil Appeals. The court would be es- 
tablished, with consent and approval of the United 
Nations Assembly, through execution of a protocol for 
a statute of the Assembly, by a group of nations with 
similar legal systems. The court would receive, by cer- 
tification, cases from the courts of last resort of the 
participating nations in which had arisen questions in- 
volving international law. The national court’s findings 
in all matters of national law would remain in effect; 
the international court would render opinions only on 
those specific questions involving international law. 
Presuming the integrity of the participants, enforcement 
of the judgments would follow the same procedure as 
enforcement of a judgment of the courts of last resort 
in the participating countries. 

One might ask: Where is the good of an international 
judiciary on any level, when there is no international 
legislature with authority to enact laws as necessary in 
a dynamic world and no executive to administer them? 

And a further, obvious question is: Would this sort of 
limited international court—manifestly a kind of regional 
arrangement—do more harm to the cause of world peace 
by its effective exclusion of the Soviet bloc than it did 
good by increasing understanding within its own limits? 

As to the first question, the author emphasizes that 
there is a vital task open to such a court within the 
comparatively narrow scope suggested. That is the 
commencement of the ponderous project of lending 
order, force and dignity to the mass of international 
usages now existing. Considering the condition of this 
mass of usages and customs now—often lacking any au- 
thority whatever beyond the reputation of their authors 
—it is small wonder that the public has little under- 
standing of, or respect for, international law. No inter- 
national court exists with jurisdiction over these matters 
as they affect the individual. Mr. Ely proposes to fill 
that void wherever possible. 

On the second point the author, we gather, would 
return an emphatic “no”. 

It is Mr. Ely’s thesis that the habit of law-abidance 
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has grown with, and been fundamental in, the orderly 
growth of the community from family to tribe, town, 
region and nation. In each step, the codification, pub- 
lication and public understanding of the customs 
evolved in the public welfare were integral with the 
development of the larger and more orderly community. 

The final step in that evolution lies ‘just ahead (if 
it is to be taken at all) the welding of the various na- 
tions into an orderly world community. 

Just as it is incumbent upon the child to understand 
the rudiments of order on the family level, and the 
townsman to understand the rudiments of order on 
the town level, so it now becomes imperative for the 
citizen of the civilized world to understand the rudi- 
ments of order on the world level. The fact that some 
member nations of this de facto world community are 
reluctant to admit the necessity for an order except of 
their own peculiar invention does not diminish the 
need for the widest possible understanding of the rudi- 
ments of that order. In fact—to extend Mr. Ely’s think- 
ing one more step—the widespread existence of that 
truculence is one of the most powerful reasons for the 
greatest and swiftest possible extension of the under- 
standing and respect for the elements of order among 
the people of those nations that subscribe to its need. 

The burden of Mr. Ely’s article is not, by our inter- 
pretation, a plea for pell-mell adoption of world gov- 
ernment nor an angry reaction to the frustrations 
growing out of the Soviet bloc’s intransigence in the 
United Nations. It is a closely reasoned proposal for 
the creation of an important instrument for promotion 
of greater international understanding, and through that 
understanding, of a more secure peace for the world. 

Whether it is the precise, or even the approximate, 
instrument for the task remains to be determined. But 
at least it is a healthy and welcome departure from the 
futile, hand-wringing world of pious generalities. 





From a Member of Our 


Editorial = apvisory BOARD 











= Worth the Cost 


Civil rights and its relation to proper and efficient 
crime detection and prosecution again was brought 
into prominence by the December 13 announcements 
of the Supreme Court. With great patience and meti- 
culous fidelity the members of the Court attempted to 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 
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adapt the facts of three situations to previously an- 
nounced legal principles upon the protections of the 
Fourth Amendment. Upon the discretionary admission 
or exclusion of confessions obtained under duress of 
one kind or another, the Court had difficulty in reach- 
ing a common understanding. The explanation pro- 
bably lies in the fact that the ground of this constitu. 
tional objection is constantly shifting. 

The Court had given rather pointed warning to 
police officials and prosecutors who persisted in inching 
their inquisitorial methods just a little beyond the lim- 
its allowed under previous decisions, in the McNabb 
case in 1943. The opinions in these most recent cases 
again make clear a definite policy upon the part of the 
Court to support and enforce the constitutional pro- 
tections of privacy and personal security even though 
the price in liberated criminals may be high. It is im- 
possible to escape a certain amount of this cost. Prin- 
ciples of imperishable value to all the people in terms of 
personal dignity and security most frequently come up 
to the Court with crime detection and law enforcement 
agencies on one side, and criminal elements arrayed 
upon the other. 

No matter what improvements may be invented or 
devised for the betterment of crime detection and law 
enforcement, the ingenuity of criminals will find ways 
to circumvent them for the achievement of their pur- 
poses. This is strikingly evident in the wire-tapping 
race between police and criminals. Interception of wire 
communications undoubtedly is playing a serious role 
in espionage and crime plotting. All of the most recent 
implements available to police experts in this field pro- 
bably are known or soon become known to the under- 
world. It becomes more and more difficult to know what 
is permissible interception to obtain usable evidence, 
and what constitutes unwarranted interference with 
the communication devices of citizens. Obviously each 
case must be judged upon the merits of its own peculiar 
facts. In passing judgment upon results reached by the 
courts those who are prone to be impatient because 
the judicial escape of criminals is frequently involved 
will keep in mind two important considerations: (a) 
the Fourth Amendment marks a distinct line between 
free government and dictatorship; and (b) it expresses 
in concise terms the way of comfort and security in 
which we live, which is in such sharp contrast to the 
life of nervous fear lived by those in some of the other 
countries who must ever be prepared for raids and ar- 
rests for unexplained causes. 

The release of a guilty criminal is unfortunate in any 
case, and an encouragement to anti-social elements every- 
where. But the number of such instances is limited and 
will be fewer still as a greater awareness of and respect 
for the guaranties of the Constitution under our system 
of government shall grow among the police and prose- 
cuting officials of the country. 

Jacos M. LasHLy 


St. Louis, Missouri 
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Editor to Readers 

















Che Commercial Law League of America announces 
an essay contest open to students of law schools approved 
by the American Bar Association. This approval must 
be in effect, in any given case, at the time of the filing 
of an entry blank by the prospective essayist. All essays 
submitted must cover one of these three subjects: 


Mortgages on Inventory at Common Law and Under Fac- 

tors’ Lien Acts 

Some Important Changes in Commercial Law Which Will 

Be Effected by the Adoption of the Proposed Commer- 
cial Code 

Che Present Situation in Regard to Financing Accounts 

Receivable in the Light of the Decision of Corn Ex- 
change National Bank and Trust Company v. Klauder 
(318 U. S. 434) 

Essays must be submitted on or before April 1, 1949, 
and must not exceed 3500 words in length, including 
quoted matter and citations. Those who wish to compete 
may obtain entry blanks from the editor of the Com- 
mercial Law Journal, 111 West Monroe Street, Chicago 
3, Illinois. 

* * * * * 

The New Orleans States recently published an editor- 
ial commending the Association for its attitude, evi- 
denced by action of the House in Seattle last September, 
as to lawyers who refuse to answer whether or not they 
are Communists pursuant -to questions propounded by 
congressional committees or other duly constituted 
authority. Our readers will remember this resolution of 
the House reported in 34 A.B.A.J. 899; October, 1948. 
For bringing the editorial to our attention we are in- 
debted to Charles E. Dunbar, Jr., of New Orleans, a 
very alert and valued member of our Advisory Board. 
his is what the New Orleans paper said: 


Fellow-travellers, Communists and intolerant liberals 
have long cried out against questioning by congressional 
committees whether a witness was or was not a Communist. 

Their loud clamor has even had the effect of making 
some believe that such legally constituted committees have 
no right to ask such questions. 

What do the nation’s lawyers think about all this? 

According to the October issue of the American Bar Asso- 
ciation Journal, the American Bar Association in its Sep- 
tember meeting in Seattle adopted the following resolution: 

“Resolved, That, in considering the matter of the ex- 
pulsion of a member of the Association, the Board of Gov- 
ernors, when proceeding under Article II, Section 3 of the 
(ABA) Constitution, shall consider as impelling cause for 
such expulsion, the fact that any member has refused, on 
the ground of constitutional privilege, to state to any court, 
congressional committee or other duly constituted legal 
authority, whether or not he is or was a Communist.” 

The action of the American Bar Association speaks for 
itself on whether a congressional committee has the right 
to ask such questions, and on what the association thinks 
of members who fail to answer. In making their position 
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clear, the association has done much to silence the Com- 
munist cry of “illegality.” 


* * * * * 


During 1949 there will be a series of Regional Traffic 
Court Judges and Prosecutors Conferences held under 
the sponsorship of the Association and the Traffic In- 
stitute of Northwestern University. The dates and 
places, two of them tentative, are as follows: 

February 7-11 University of California 
School of Jurisprudence 


Berkeley 


May 23-28 Tulane University New Orleans 
School of Law 
June 6-10 New York University New York 


(Tentative) School of Law 


October 17-21 
(Tentative) 


Northwestern University 
School of Law 


Chicago 


* * * * * 


Che Columbus Dispatch pays tribute to Chief Justice 
Carl Weygandt of the Ohio Supreme Court for the 
“well chosen words” with which he administered the 
oath of office to newly elected members of that Court. 
In commending the Chief Justice for setting a fine ex- 
ample, the editors said: 


Ihe well-chosen words of Ohio’s Chief Justice Carl V. 
Weygandt on the occasion of swearing in the newly-elected 
judges of the State Supreme Court may well bear repeating, 
for they illuminate the vast responsibilities of all our 
courts, especially the highest one, and at the same time 
contribute pertinent thought to the best workings of govern- 
ment. 

Chief Justice Weygandt said: 

“...every new member of this court soon discovers that 
sharing the solemn and challenging responsibility for say- 
ing the last word as to the law for the seven million people 
of this state brings more than honor—it imposes an ines- 
capable obligation for the exercise of judicial temperament, 
undivided attention to duty, integrity unquestioned, ability 
of the highest and, finally, unflagging industry in the quiet, 
unspectacular and exacting labor of conscientiously study- 
ing the minute and elusive details of every case.” 

The statement constitutes a precept and expresses for 
the judges what every American hopes the judiciary branch 
of the government and its members will stand for in the 
day-to-day discharge of their unglamorous but vital duties. 

Too often it is conceptions such as this that some of the 
more radical so-called liberals among us would break 
down. The independence, the integrity, of the judiciary 
is one of the main goals of those who would alter the form 
of government so as to bring all its force into the control 
of one or a few executive hands. 

Chief Justice Weygandt has restated the case for the ju- 
diciary and, properly, has placed a large part of the respon- 
sibility for maintaining its important position directly in 
the hands of individual judges who must live up to certain 
high ideals or suffer the whole idea to become weakened. 


* * * 7 * 

It is gratifying to be able to cite in support of our 
editorial, “The Journal and the Profession”, (34 A.B. 
A.J., 1026; November, 1948) similar sentiments from so 
eminent a leader as Henry L. Stimson. In the introduc- 
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tion to his book, On Active Service in Peace and War, 
appear these passages: 


The firm of which I was a member had a wide and varied 
practice. Mr. [Elihu] Root being a prominent advocate and 
trial lawyer, my attention had been drawn in that direction 
when I acted as his assistant in cases of importance. Even 
after he left us, my interest in the art and duties of ad- 
vocacy still remained. . .. Through many channels I came to 
learn and understand the noble history of the profession of 
the law. I came to realize that without a bar trained in the 
traditions of courage and loyalty our constitutional theories 
of individual liberty would cease to be a living reality. I 
learned of the experience of those many countries possess- 
ing constitutions and bills of rights similar to our own, 
whose citizens had nevertheless lost their liberties because 
they did not possess a bar with sufficient courage and inde- 
pendence to establish those rights by a brave assertion of 
the writs of habeas corpus and certiorari. So I came to feel 
that the American lawyer should regard himself as a poten- 
tial officer of his government and a defender of its laws and 
constitution. I felt that if the time should ever come when 
this tradition had faded out and the members of the bar had 
become merely the servants of business, the future of our 
liberties would be gloomy indeed. I became familiar also 
with the less direct ways in which the practice of the law 
is conducive to good citizenship and the lawyer is a stabi- 
lizing force in the body politic. I came to realize how im- 
portant was his trained recognition that there are always 
two sides to a question and his appreciation of the import- 
ance of a fair hearing in every controversy. I came to real- 
ize the importance played in a democracy by persuasion 
as distinguished from force or threats and to recognize the 
importance of the Jawyer as a trained advocate of persua- 


sion. 
+ * * + * 


An excellent supporting brief for the suggestion con- 
tained in our editorial in this issue, “Needed—a New 
Court”, will be found in Judge Wilkin’s scholarly book, 
The Judicial Function and Industrial and International 
Disputes, reviewed in 34 A.B.A.J. 1112; December, 1948. 


* * * * * 


John W. Davis, Chairman of the Special Committee 
on Restoration of the Inns of Court, has announced 
that $51,260.80 has been contributed so far by members 
of the Bar. The Special Committee has completed 
solicitation in thirty-one states, and is forming com- 
mittees for solicitation in seven of the remaining states. 
In ten states, plans are being made to form solicitation 
groups. 

Chairman Davis thanked members of the profession 
who have sent contributions, and announced that the 
Committee is endeavoring to give every lawyer in the 
United States an opportunity to contribute. Donations 
should be made by check, payable to Lowell Wadmond, 
Treasurer, 14 Wall Street, New York, New York. 


Michaelmas Term, the beginning of the legal year 
in England, opened October 12 with the ancient tradi- 
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tion of the Procession to the Courts by the judges 
and members of the Bar. The following account of 
this year’s Procession is contained in a letter from 
E. A. Godson, Secretary of the General Council of 
the Bar, Lincoln’s Inn, to Mitchell Dawson of the 
Chicago Bar. 

Special religious services are held in Westminster 
Abbey and in Westminster Cathedral (for Roman Cath- 
olics) to ask Divine Blessing upon the legal year. The 
Judges and King’s Counsel are present wearing their 
colorful, full-bottomed wigs, gowns and Court dress, 
while the junior barristers wear robes. 

The choir and clerics in attendance head the pro- 
cession followed by the Tipstaff; Lord Chancellor's 
Secretary in Court dress; the Mace-bearer with the 
Mace; the Purse-bearer; the Lord Chancellor in full 
robes and insignia; the Lord Chancellor's assistant 
secretaries; the Lord Chief Justice; distinguished visi- 
itors; Lords of Appeal in Ordinary (morning dress); 
Lords Justices of Appeal and Judges of the High 
Court; Law Officers; County Court Judges; Recorder 
of the City of London; King’s Counsel; and junior 
barristers. Each proceeds singly except the barristers, 
who walk in pairs. The Lord Chancellor and Lords 
Justices of Appeal have train bearers. 

After the service, the procession reforms, and if there 
is a Lord Chancellor’s reception, it moves across to 
the House of Lords. If not, it returns to the nave of the 
Abbey, and the judges go in motor cars to the Royal 
Courts of Justice in the Strand, and proceed through 
the Central Hall and break up and return to their re- 
spective courts. 

The Mace looks like gold (but is probably not), and 
is about six feet high. The Mace was originally a 
weapon of offence capable of breaking through armor. 
On the Bayeux tapestry of the Norman Conquest, 
Bishop Odo is wielding one, even though clerics were 
not then supposed to spill blood. Ceremonial maces 
began in the reign of Richard I (1189-1199) and were 
held by the Royal bodyguard to protect the King’s 
person. In 1677 the Chancellor’s mace was stolen by 
a burglar. It is not certain whether the original was 
recovered or not. 

The Purse mentioned above is the container for the 
Great Seal. It is of velvet and damask embroidery, 
about twelve by nine inches in size. 

The Woolsack is not present as it represents the 
Parliamentary and not the judicial office of the Lord 
Chancellor. 

This Abbey ceremony does not extend back before 
1897. The Procession to the Courts itself is much more 
ancient. There has been only one Lord Chancellor's 
reception since 1939 owing to the severity of the times. 
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PRESIDENTS 





FRANK E. HOLMAN 








# It hardly seems possible that five 
months have passed since the 1948 
Annual Meeting in Seattle and that 
definite arrangements are now under 
way for the 1949 Annual Meeting in 
St. Louis. At this near half-way point 
in the Association year it may be an 
appropriate time to speak briefly 
and informally about the President's 
journeyings and activities during 
the last five months. 

When this issue of the JOURNAL 
comes to your desk, your President 
will have travelled in excess of 
25,000 miles and will have visited 
and addressed state and local bar 
associations and other professional 
and service groups in nineteen 
states. This is called to your atten- 
tion not by way of measuring the 
duties of the office in terms of miles 
travelled or bar associations visited, 
but merely to indicate that lawyers 
and other groups throughout the 
country have a definite interest in 
the American Bar Association and 
its work and are desirous of having 
the President come and discuss 
with them and before them not only 
national and international issues 
but professional and bar association 
problems. Often requests come for 
a speech on the history of the Ameri- 
can Bar Association and on what it 
is currently doing by way of public 
service. In most instances lawyers 
desire to visit informally and where- 
ever time permits your President has 
made a point of attending the busi- 
ness meetings of the various bar 
associations visited and remaining 
for one or more days in each par- 
ticular city. As a result, since the 


Seattle meeting your President has 
spent a total of less than one month 
in his own office in Seattle. By the 
time the year is over, it is likely that 
the number of miles travelled will 
exceed 50,000 and the number of 
states visited will approximate thirty- 
nine or forty, and in the case of many 
of the larger states more than one city 
has been visited. 
* * * 

While travelling about the coun- 
try it has been necessary for the Pre- 
sident to dispose of a considerable 
correspondence and to consider a 
variety of executive problems and 
on this account to keep in constant 
touch with the headquarters staff 
in Chicago. The 
and executive work could not be 


correspondence 


carried on with efficiency and con- 
tinuity by a President who finds 
himself in various parts of the coun- 
try without the splendid cooperation 
of the executive staff in Chicago who 
are constantly alert to the various 
problems which arise. 

Apart from keeping speeches up to 
date and of adequate variety, the 
most difficult aspect of the Pres- 
ident’s duties arises in connection 
with the constant disposal of corre- 
spondence. The President’s mail bag 
arrives practically every morning 
wherever he may be. Many letters 
and communications come from re- 
sponsible persons and organizations, 
both lawyers and laymen. Most are 
complimentary of the Association 
and the work it is trying to do. Some, 
however, are critical. Some involve 
requests for action by the Associa- 
tion. Not infrequently lettcrs are 


received from persons “in trouble” 


some of these obviously from 
cranks, or what is of more concern, 
from persons who claim to have had 
unfortunate experiences with the 
law. 

All this correspondence, even of 
the type last mentioned, requires 
careful consideration and in some 
instances diplomacy in disposing of 
the letters. Oftentimes matters may 
be referred to local bar associations 
or local lawyers, but for purposes 
of maintaining and trying to im- 
prove “good public relations” your 
President has thought that all com- 
munications should be answered by 
him or referred to some other ap- 


propriate source for answer. 
. * * 


Naturally, in travelling about the 
country, and in letters 
from people in all walks of life, one 
gains certain impressions about 
what people are thinking. Whatever 
the difference of opinion in political, 
social and economic matters, Ameri- 
cans in general are much concerned 
over the present trends in law and 
government. With one voice they 
are against communism and every 
other form of “ism” that tends to 
institutions. 
They are opposed to collectivism 
and paternalism, and assert an abid- 
ing belief in the free enterprise sys- 
tem. They are confused, however, by 
the public pronouncements and the 
language of salesmanship of political 
leaders who pay lip service to free 
enterprise, and then advocate and 
support additional measures of pat- 
ernalism and collectivism. Whether 
one talks to a railway brakeman in 
Oklahoma (with whom, due to 
storm conditions, I had more than 
an hour’s talk) or with businessmen 
in service clubs—they all seem anx- 
ious for a form of leadership in this 


receiving 


undermine American 


country which, as the railway brake- 
man put it, “will keep the Govern- 
ment from telling a man what he’s 
got to do”. This is almost a para- 
phrase of what Woodrow Wilson 
once said, to wit: “The American 
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does not want a group of experts 
sitting behind closed doors in Wash- 
ington trying to play Providence to 
him”. 

* * * 

In meeting members of the Bar in 
various states I have been particular- 
ly interested and pleased to find that 
the younger lawyers are taking more 
and more an active part in bar as- 
sociation matters and in public serv- 


14 


ice. The attendance at state and local 
bar association meetings of lawyers 
under forty would, in my opinion, 
comprise about two-thirds of the 
total lawyers present. I believe that 
the Junior Bar Conference has had a 
great deal to do with this increased 
interest on the part of younger law- 
yers. They are the hope of the fu- 
ture, not only for the American Bar 
Association but for the country as a 
whole. They represent the true spirit 








Department of Legislation 


Harry W. Jones, Editor-in-Charge 








Drafting of Proposed Legislation 
By Federal Executive Agencies 


" Considerably more than half of 
the public laws enacted during re- 
cent Congresses have concerned the 
organization and functioning of ex- 
ecutive departments and agencies. 
Great professional and public atten- 
tion has been attracted by the 
relatively few of these statutes which 
have had as their purpose the pro- 
hibition and correction of admini- 
strative action deemed unsound or 
excessive by Congress. Less note is 
usually taken, outside the House and 
Senate committee rooms, of the less 
dramatic but far more numerous 
legislative proposals which are of- 
fered to clarify executive powers 
or to provide the basis for new ad- 
ministrative procedures and _ sanc- 
tions. 

Day-to-day enforcement experi- 
ence is the principal source of law- 
making policy in matters of govern- 
ment regulation and administration. 
It follows that the policies embodied 
in most of this apparently routine 
legislation will originate not within 
Congress but within the departments 
and agencies affected. And it is stand- 
ard practice for agency requests and 
recommendations to be sent up to 
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Congress as fully drafted bills, ac- 
companied by explanatory and sup- 
porting documents. Legislative draft- 
ing activities of the highest order of 
importance are carried on in the of- 
fices of departmental solicitors and. 
general counsel. 

The drafting of legislation by ex- 
ecutive and administrative officers 
has been criticized on strict separa- 
tion of powers grounds in every Con- 
gress since the first session of the 
First. Political history has a way of 
repeating itself, and there is a con- 
temporary ring to the denunciations 
of administrative bill-drafting prac- 
tice delivered in the House of Rep- 
resentatives by John Randolph of 
Roanoke during the Jefferson ad- 
ministration and by Richard Fletch- 
er during the presidency of Andrew 
Jackson. To the extent that Con- 
gressional reception of executive- 
drafted bills has ever approached the 
“rubber stamping” stage, outright 
condemnation is certainly in order. 
But assuming proper safeguards, and 
a fair level of technical drafting com- 
petence on the part of the admini- 
strative legal officers assigned to legis- 
lative work, there are clear advan- 


of America. They face for their gen- 
eration as great a challenge as that 
which faced the makers of our Con- 
stitution in the most critical period 
of our history. They can supply the 
leadership necessary to permit the 
people of this nation to recapture 
their old freedoms and prevent the 
economic philosophy of paternalism 
from taking us permanently into the 
political philosophy of statism. This 
is a great challenge. 


tages in having executive agencies re- 
duce their recommendations to defi- 
nite bill form. 


Administrative Drafting 
Reduces Congressional Burden 


A committee of Congress is in the 
best possible situation for effective 
performance of its duties with re- 
spect to an important item of pro- 
posed legislation when the members 
of the committee have before them a 
reliable and carefully prepared first 
draft, representing the best judgment 
of the agency with experience and 
enforcement responsibility in the 
governmental area under considera- 
tion. A great saving is accomplished 
in the time and energy of the com- 
mittee members and their technical 
assistants when analysis can be con- 
centrated on the crucial provisions of 
an actual draft at hand, without the 
time-consuming preliminary work 
which must be done when a bill is 
being drawn up from scratch. 

The requests for legislation which 
come to Congress from the execu- 
tive agencies are certain to be better 
thought out if they have been formu- 
lated as actual draft proposals. Every 
lawyer who has’served as a legislative 
draftsman for an administrative 
agency knows that the drafting pro- 
cess is a unique discipline for the 
clarification of ideas within the 
agency itself. Many notions of policy 
and expediency which sound con- 
vincing when first advanced at an 
agency staff meeting fail to stand up 
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to the rigorous examination inherent 
in the practical drafting process. In- 
completely developed ideas as to 
generally desirable legislation are 
better cut off within the offices of 
departmental than for- 
warded as hazy recommendations to 
add to the burdens of busy Congres- 
sional committees. 


solicitors 


The preparation of proposed legis- 
lative measures by officers of the ad- 
ministrative departments presents 
certain very real problems of law- 
making procedure. Perfect working 
cooperation rarely exists among the 
many agencies of the executive estab- 
lishment, and the draft legislation 
formulated within one department 
frequently reflects an unawareness 
heedlessness of the possible 
effects of the proposed legislation on 


or a 


the activities and plans of other agen- 
cies. General consistency in the legis- 
lative recommendations originating 
within the executive branch can be 
secured only by the maintenance of 
effective machinery for inter-agency 
consultation and clearance prior to 
the submission of departmental pro- 
posals to Congress. 

The inadequacies of the then-exist- 
ing procedures for coordination of 
the legislative activities of federal 
administrative departments were 
pointed up forcefully in a mono- 
graph prepared by Edwin E. Witte 
in 1936 tor the President’s Commit- 
tee on Administrative Management. 
Since 1936 the Bureau of the Budget 
has been given broader authority to 
review the legislative proposals of all 
executive agencies and now serves 
as the general agent of the President 
for the purposes of interdepartmen- 
tal clearance. The development of 
the powers of the Bureau of the 





Budget in legislative matters is one 
of the most significant chapters in the 
history of the federal law-making 
process and will be the subject of a 
future column in this Department. 


Drafting by Agencies 

Should Not Be Final Word 
Theoretical objections aside, the 
drafting of legislative proposals with- 
in the executive departments is an 
acceptable and useful practice if— 
and the “if” is crucial—the draft sub- 
mitted by the executive agency is 
treated by the Congressional commit- 
tees as a basis for analysis and dis- 
cussion and not as the final word on 
the legislative subject. Middleton 
Beaman, Legislative Counsel for the 
House of Representatives since 1919, 
has stated the essential point in char- 
acteristically pungent fashion: 


I think everybody agrees that what 
is to be desired is that when the leg- 
islation is enacted it express accu- 
rately, down to the last comma and 
word in it, the intention of Congress 
in passing it... . If it meets that test 
100 percent, it makes no difference 
where it comes from, if it comes from 
Heaven, from an executive depart- 
ment, or is written in our office or 
some other place. (Hearings before 
Joint Committee on the Organization 
of Congress, 79th Congress, Ist Session, 
page 421. April 27, 1945.) 

The practical issue, in the last analy- 
sis, concerns the ability of Congres- 
sional committees and their staff as- 
sistants to subject bills of executive 
department origin to searching, de 
novo examination. 

Lawyers with limited experience 
in legislative matters are likely to 
underestimate greatly the knowledge 
and hard work which must go into 
the analysis and revision of a techni- 
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cal bill prepared and recommended 
by an administrative agency. For- 
tunately, continuity of service on the 
standing committees of the House 
and Senate makes it reasonably cer- 
tain that at least two or three of the 
members of each committee will have 
a comprehensive grasp of the subjects 
within the committee’s field of juris- 
diction. After a few terms on a stand- 
ing committee, a good Congressman 
becomes able to recognize a want of 
candor in an agency explanation and 
vigilant to detect the presence of 
“sleeper” clauses in innocent-appear- 
ing proposed statutory provisions. 

The professional staff assistants 
provided for each standing commit- 
tee of Congress by the Legislative Re- 
organization Act of 1946 will add 
greatly to the effectiveness of the 
committees in judging departmental 
proposals, particularly if the politi- 
cal spoils system is not permitted to 
interefere with the tenure of quali- 
fied committee technical personnel. 
As in the past, the able and energetic 
lawyers on the staff of the Office of 
the Legislative Counsel will give such 
executive-drafted proposals as come 
to them for estimate and reworking 
the critical and painstaking study 
which has characterized the work of 
that Office since its establishment in 
1919. The drafting of bills within 
the executive agencies has become an 
established preliminary step in the 
federal law-making process. There is 
no occasion for undue concern about 
the practice so long as Congress 
possesses the determination and the 
staff facilities necessary for an ade- 
quate job of independent examina- 
tion and revision of the statutory 
drafts which come from the depart- 
ments. 








February, 194% * Vol. 35 137 















































Lawyers 


in the 


News 





Carl A. 
HATCH 





Acme 


® A lawyer-legislator who earned 
and has held the high respect and 
affection of many members of our 
Association who worked with him 
and came to know his marked capa- 
city, courage and fidelity to high 
ideals, has been appointed to the 
United States District Court, in New 
Mexico, in the Tenth Circuit, in 
the person of Carl A. Hatcu, who 
had resigned as United States Sena- 
tor in order to accept the appoint- 
ment. Few appointments to the fed- 
eral bench have lately evoked such 
genuine pleasure and approval from 
leaders in our Association, who felt 
that he had earned and deserved the 
appointment, because they had seen 
at first hand the sterling character 
and worth of this thoroughly tested 
and qualified lawyer. He was quickly 
confirmed by the Senate. 


HaTcH was born in Kirwin, Kan- 
sas, in November, 1889. His degree 
in law was from Cumberland Uni- 
versity. He began the practice of law 
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in Eldorado, Oklahoma, in 1912, but 
removed in 1916 to Clovis, New Mex- 
ico, which has since been his home. 
During 1917 and 1918 he was Assist- 
ant Attorney General of his state, 
and in 1919 became the collector of 
federal 


internal for that 


district. 


revenue 


In January of 1933 he was ap- 
pointed the District Judge of the 
Ninth Judicial District of New Mex- 
ico; he was elected to the same office 
in 1924, for a six-year term. He ser- 
ved with an impressive aptitude as 
well as a flair for justice. In 1929 he 
resigned from the bench in order to 
practice law and engage in the poli- 
tics of the Democratic party. He be- 
came the Chairman of its State Cen- 
tral Committee in 1930 and was a 
Democratic presidential elector for 
New Mexico in 1932. The following 
year he was appointed to the Senate 
of the United States to succeed Sam 
G. Bratton, who also had been a 
state court judge before he became 
Senator and left the Senate to be- 
come a United States circuit judge. 


Hatcu was elected in November 
of 1934 to fill out the unexpired term 
and was re-elected in 1936 and 1942 
for full terms. Because assured of the 
appointment to the bench, he was 
not a candidate for re-election in 
1948. In the Senate, HatcH mani- 
fested from the first open-mind- 
edness and independence, as well as 
a grasp of the vital issues involved in 
legislation. On more than a few mat- 
ters he showed courage and willing- 
ness to withstand partisan pressures. 
In our Association’s fight against the 
“packing” of the Supreme Court in 
1937, he was a tower of strength. In 
the difficult tasks of legislation to 
curb abuses on the part of adminis- 
trative agencies, his parliamentary 
skill and his championship of our As- 
sociation’s objectives enabled him to 
render valiant assistance. He always 
formed freely his own independent 
impressions, as he should have done, 
as to the merits of our Association’s 
proposals on many subjects before 


the Congress, and this course led him 
frequently to staunch and friendly 
support. At times he seemed to be “‘a 
thorn in the side” of the regular lead- 
ership and routined voting of his 
party, but awareness of his conscien- 
tious motives and reasoned judg- 
ment led to respect rather than ran- 
cor because of his 
course. 


independent 


It is an interesting development 
in the large area and ten states con- 
stituting the Tenth Circuit that 
some of the ablest members of its 
judiciary have come from one of its 
less populous states. Chief Judge 
Orie L. Phillips and Judge Sam G. 
Bratton are from New Mexico; they 
have rendered distinguished service 
in the Court of Appeals and before 
they became members of it. The con- 
firmation of New Mexico's gifted 
Senator as District judge is certain 
to add luster to a record already no- 
table for conscientious and _high- 
minded public service. The courts 
of America will continue to be both 
courageous and competent if the ac- 
cessions to them are of the type of ju- 
rists which New Mexico has supplied 
to the bench of the Tenth Circuit. 





® The various changes dramatically 
made on January 8 in the personnel 
of our national government brought 
into the office of Director of the 
Budget Bureau a 36-year-old Arkan- 
sas lawyer who has been known to 
many members of our Association 
in his own right (he joined it in 











ton 


Pri 
adn 
the 
Sou 
in 
Vir; 
Mis 
east 
Car 

y 
Was 
on 
sinc 
serv 
mal 
of tl 
at | 
won 
eain 
193¢ 
inh 
offic 
and 
sper 
out 

Ir 
gain 
no | 
ordi 
but 
and 
coul 
belo 
ingt 
has ' 
char 
was 
low 
Nati 

W 
ente 
hrst 
torn 





ent 
-on- 
hat 
its 
[ its 
idge 
1G. 
they 
vice 
fore 
con- 
fted 
tain 
 no- 
igh- 
yurts 
both 
e ac- 
yf ju- 
lied 


ically 
onnel 
ought 
f the 
rkan- 
vn to 
iation 
it in 





1937) and has been especially cher- 
ished because of his esteemed father 
and mother. Frank Pace, Sr., of 
Little Rock, Arkansas, one-time law 
partner of the state’s well known 
Governor and Senator, Jeff Davis, 
has been active in our Association 
in many posts for many years, and 
was a member of the old Executive 
Committee (predecessor of the Board 
of Governors) as far back as 1926. 
Flora Pace, who has since died, was 
equally beloved in our Association. 

\ keen observer of the Washing- 
ton scene said the other day that the 
Truman regime is “a mountaineer 
administration”. Many men from 
the mountain areas in states of the 
South, many of them young men, are 
in high places—men from western 
Kentucky, southeastern 
Missouri and Arkansas (the Ozarks), 
eastern Tennessee, North 
Carolina. 


Virginia, 
western 


Young Pace has been marked in 
Washington as likely to “go places” 
on his personality and ability, ever 
since he came to Washington while 
serving with the Air Transport Com- 
mand during the war. The lank son 
of the Ozarks had finished his school 
at 14, taken “prep” school in stride, 
won his college degree at Princeton, 
gained his law degree at Harvard in 
1936 and served a stiff “internship” 
in his home state—a district attorney’s 
office, the state revenue department 
and his father’s law office. Then he 
spent four years in uniform, coming 
out with the rank of major in 1946. 

In Princeton, young Frank had not 
gained his growth—was puny and by 
no means rugged. He had the co- 
ordination for sports and tried hard, 
but he could not make a first team 
and finally settled for golf, where he 
could not get his score dependably 
below the low seventies. In Wash- 
ington during the past two years, he 
has won the National Press Club golf 
championship twice in a row, and 
was given an Oscar last year for his 
low score in the Washington Post’s 
Celebrities Tournament. 

When he came to Washington to 
enter the government service, he was 


National 


first a special assistant in the At 


torney General’s office; he made 





friends and a favorable impression 
The 
young Arkansan soon was executive 
assistant to Postmaster General Han- 
negan, and in January of 1948 be- 
came Assistant Director of the Budget 
Bureau under the fast-moving Jim 
Webb. Up to that time his special- 
ties were golf and people—he showed 


too fast to stay there long. 


an amazing capacity for widespread 
acquaintance—but his specialties 
have largely gone by the board as he 
tried to learn the multitudinous de- 
tails of Uncle Sam’s fast mounting 
budget. He still manages to keep 
close acquaintance with several very 
influential men in high place from 
the Ozarks, which are in Arkansas— 
and in Just at present 
Truman’s budget is a 
man’s-size job, but the hard-working 
son of Frank Pace, Sr., seems to be 


making the grade right well on his 


Missouri. 
President 


own. 


Bruce 
BROMLEY 





Conway Studios 


® To fill the vacancy in the New 
York Court of Appeals caused by the 
resignation of Judge Thomas D. 
Thacher because of ill health, Gov- 
ernor Thomas E. Dewey consulted 
the leaders and judiciary committees 
of the state and local bar associa- 
tions and with their expressed appro- 
bation selected “a leading trial law- 
yer with the widest experience in all 
Courts of this state and the Supreme 
Court”, a nationally-known lawyer 
who has been an active partner in 
several of the leading law firms of 
the metropolis. Mason H. Bigelow 
president of the state bar associa- 
tion, declared Mr. BroMLey to be 
“the best possible selection for this 
office”. The qualifications of more 
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than fifty lawyers were carefully 
considered before the selection was 
made. Although the chairmen and 
members of the judiciary commit- 
tees endorsed him regardless of their 
usual political affiliations, there has 
been no assurance given that the 
Democratic party will join in bestow- 
ing on Judge Bromtey the bipart- 
isan election which is deemed to be 
called for by his talents for the office 
and by the present Democratic pre- 
ponderance in the membership of 
the Court. 

BROMLEY was born in Pontiac, 
Michigan, in 1893. His ancestors had 
come from England to Michigan via 
Vermont. His mother’s family came 
from Holland and settled in Flat- 
bush (now a part of Brooklyn) 
about 1647. He was graduated from 
the University of Michigan and the 
Harvard Law School, was an ensign 
and lieutenant (j.g.) in the Navy in 
World War I, and received his law 
degree in 1917. He was at first as- 
sociated with the law firm of Win- 
throp and Stimson, and then went 
to Brooklyn to become a partner of 
Stephen C. Baldwin, a great trial 
lawyer to whose daughter he was 
married in 1922. They live in Wil- 
low Street, Brooklyn, and Mrs. Brom- 
ley has been a member of the Muni- 
cipal Civil Service Commission since 
1942. Politically, BromMLey is a 
Republican but has never held or 
been a candidate for public office. 
He became a member of our Associa- 
tion in 1932. 

He has been since 1926 a member 
of the firm of Cravath, Swaine and 
Moore. He has appeared in the 
courts in many conspicuous Cases, 
particularly as to the law of libel. He 
represented Esquire in the proceed- 
ing in which the Supreme Court re- 
versed and set aside the order revok- 
ing its second-class mailing privileges 
because of the “Varga girl” draw- 
ings. Recently he has appeared be- 
fore the FCC for the American 
Broadcasting Company in defending 
its “give-away” radio programs at- 
tacked as lotteries. 

The selection of Bromtey for New 
York’s great Court came in no sense 
as a reward for partisan or political 
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activity. His continuance by unop- 
posed election would remove the 
Court further from the vicissitudes of 
politics. 


Adlai Ewing 
STEVENSON 





® Forty-nine years ago this month 
there was born in Los Angeles a 
grandson of Adlai Stevenson, who 
had been the Vice President during 
the second term of Grover Cleveland 
as President of the United States. 
Early in January of this year, the 
grandson took the oath of office as 
Governor of Illinois, after having 
been elected as a Democrat by the 
largest majority ever recorded in the 
history of the state and having done 
this in an election in which he had 
been given, at the time of nomina- 
tion, no chance to do more than win 
a creditable vote. In a state in which 
the accusation that he was a “‘striped- 
pants internationalist” was deemed 
certain to be fatal to his chances, he 
boldly asserted that he is interna- 
tionally-minded but confessed that 
his “striped-pants” are full of moth- 
holes and he has not worn them 
since his wedding. 

Srev—NsSON has had an unusually 
satisfying American career, in which 
still larger rewards may loom ahead 
for him. He was graduated from 
Princeton in 1922 and from North- 
western in law (J.D.) in 1926. He has 
edited a newspaper in Bloomington, 
Illinois, practiced law successfully 
with one of Chicago’s foremost law 
firms (Cutting, Moore and Sidley, 
and its successors), served as an ap- 
prentice seaman in World War I 
and as an assistant to Secretary Knox 
during World War II, and does a 
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lot of the actual work on his seventy- 
one acre farm at Libertyville, Illi- 
nois. He was a State Department 
adviser at the San Francisco Con- 
ference, a member of the Prepara- 
tory Commission which set up the 
United Nations organization, and an 
alternate delegate to its General As- 
sembly. In those capacities his work 
appeared to be solid rather than sen- 
sational; he did not catch headlines, 
but got things done. He has served 
his country on various post-war mis- 
sions, and has taken an increasing 
interest in the affairs of his adopted 
state, where he has been identified 
with Hull House, the state and local 
bar associations, and many good 
causes. He became a member of our 
Association in 1930. 

Now he wants to re-write the II- 
linois Constitution, increase its so- 
cial services, and put the state's ad- 
ministration on a basis of merit and 
efficiency. His astounding power to 
win friends and votes has made this 
lawyer with a sense of humor very 
much a marked man now in Wash- 
ington, to which he returned as 
Governor of Illinois in January. 


Ernest A. 
GROSS 





* The Department of State an- 
nounced December 29 that Ernest A. 
Gross, legal adviser to the Depart- 
ment, has been selected as Co-Ordin- 
ator for Foreign Assistance Programs 
in the office of the Under Secretary 
of State. 

The selection was made following 
a Presidential directive that “all re- 
lated aspects of foreign economic 
and military programs” be worked 
out on a comprehensive and integra- 


ted basis. During the 80th Congress, 
members of the national legislature 
frequently complained that they 
could not give intelligent considera- 
tion to the European recovery pro- 
gram, for instance, without knowing 
what other commitments in mili- 
tary and economic aid abroad were 
planned. It will be Mr. Gross’ task 
in his new office to collect the details 
of the various programs recommend- 
ed by the Administration and weave 
them into a single pattern so that 
members of the 81st Congress will 
not make the same complaint. 


According to the State Department 
announcement, Mr. Gross will be 
in charge of coordinating the De- 
partment’s activities in the foreign 
assistance field, including planning 
for and initiating legislation affect- 
ing foreign military and economic 
assistance, and its presentation to 
Congress. He will represent the De- 
partment in discussions with other 
agencies of the Government concern- 
ing United States policy in this field. 
He will be directly responsible for 
getting together the Korean pro- 
gram, the Greek-Turkish arms pro- 
gram, the Philippine and Latin- 
American arms programs, and con- 
tinuation of military aid to China, 
if such aid is to be continued. The 
appointment of Mr. Gross does not 
change the authority of the Eco- 
nomic Co-Operation Administration 
nor the duties of Charles Bohlen, 
who handles the Department's liai- 
son with Congress. 

Mr. Gross studied law at Harvard, 
and became an assistant legal ad- 
viser to the Department of State in 
1931. He has held positions with the 
National Association of Manufac 
turers, the National Labor Relations 
Board and the National Graphic Arts 
Commission. Before becoming legal 
adviser to the Department in Aug- 
ust, 1947, he was a special assistant 
to the Assistant Secretary of State 
for Occupied Areas. 

Readers of the JouRNAL will re- 
call Mr. Gross’ article on the Eu- 
ropean recovery program which ap- 
peared at page 1103 of the Decem- 
ber, 1948, issue. 
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Review of Recent Supreme Court Decisions 


CONSTITUTIONAL LAW 

Civil Rights — Convictions Reversed 
Where Evidence Was Obtained upon 
Defendant's Arrest in His Apartment 
after Entry Through Landlady’s 
Apartment Without Warrant 

® McDonald v. United States, 335 
U. S. 451, 93 L. ed. Adv. Ops. 144, 
69 S. Ct. 191, 17 U. S. Law Week 
1045. (No. 36, decided December 
13, 1948.) 

Petitioners McDonald and Wash- 
ington were convicted of carrying 
on a lottery upon evidence obtained 
when police officers, after entering 
a rooming house through the land- 
lady’s quarters without a warrant, 
saw them engaged in the “numbers 
game” in McDonald’s apartment and 
arrested them. The Court of Ap- 
peals affirmed by a divided vote. 

The convictions were reversed by 
the Supreme Court. Mr. Justice 
Douctas spoke for the Court, hold- 
ing that McDonald’s motion for sup- 
pressing of the evidence and its re- 
turn should have been granted. He 
was also of opinion that the denial 
of the motion was error to Washing- 
ton. He rejects the argument that 
the search violated only the land- 
rights under the Fourth 
Amendment, and not those of Mc- 
Donald, saying that this case in- 
volved no compelling reasons which 
would justify absence of a search 
warrant. 

Mr. Justice RUTLEDGE concurred 
in the Court’s opinion as to Mc- 
Donald, and in the result as to 
Washington, saying that the evi- 
dence, having been illegally ob- 
tained, was inadmissible as to him. 

Mr. Justice JACKSON, joined by 
Mr. Justice FRANKFURTER, concurred 
in the Court’s opinion, but supple- 
mented it with a separate opinion 
which declared that each tenant of a 
building has a personal and consti- 


lady’s 





Reviews in this issue by Richard B. Allen and 
Rowland L. Young. 


tutionally protected interest in the 
security of the whole building against 
unlawful search, and remarks that 
the police officers, by breaking and 
entering, had committed an offense 
more serious than the one of which 
McDonald was convicted. 

Mr. Justice BLACK concurred in 
the result. 

Mr. Justice BuRTON, with whom 
the Cuter Justice and Mr. Justice 
Rrep concurred, dissented, saying 
that the petitioners had no right to 
object to the presence of the police 
in the rooming house, and that the 
actual observance by the police of 
the commission of a crime justified 
immediate arrest and seizure of evi- 
dence which was in plain sight. 

) a 

The case was argued by John 
Lewis Smith, Jr., and Charles E. 
Ford for McDonald and Washington, 
and by Frederick Bernays Wiener 
for the United States. 


CONSTITUTIONAL LAW 


Due Process—Conviction upon Plea 
of Guilty Entered by Youthful Prisoner 
without Being Advised of His Right 
to Counsel or of the Consequences of 
His Plea Violates Due Process 

® Uveges v. Pennsylvania, 335 U. S. 
437, 93 L. ed. Adv. Ops. 152, 69 S. Ct. 
184, 17 U. S. Law Week 4049. (No. 
75, decided December 13, 1948.) 

Uveges, a youth of 17, was con- 
victed in Pennsylvania on four counts 
charging burglary. He pleaded guilty, 
allegedly under threats made by the 
assistant district attorney and with- 
out being informed of his right to 
counsel. 

Reversing the conviction on the 
ground that this violated the due 
process clause of the Fourteenth 
Amendment, Mr. Justice Reep said 
that some members of the Court feel 
that the Constitution guarantees the 
services of counsel in every case 
where serious offenses are charged, 


while other members feel that when 
the crime charged is not capital each 
case depends upon its own facts. 
Here, he continues, either rule would 
require reversal since Uveges was in- 
experienced in the intricacies of 
criminal procedure, and the court 
made no effort to make him under- 
stand the consequences of his plea. 
“Only a waiver of counsel, under- 
standingly made, justifies trial with- 
out counsel,” he concludes. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice JAcKson and Mr. Jus- 
tice Burton, dissented on the ground 
that the only question before the 
Court was the propriety of the ac- 
tion of che Supreme Court of Penn- 
sylvania in refusing Uveges’ petition 
for allowance of appeal from the 
lower state court, and that this was 
denied because the constitutional 
question was improperly presented 
to the Pennsylvania high court. 
Therefore, he says, Uveges should 
be left to pursue his remedy in 
Pennsylvania. vv 

The case was argued by Albert A. 
Fiok for Uveges, and by William S. 
Rahauser and Craig T. Stockdale 
for Pennsylvania. 


CONSTITUTIONAL LAW 


Michigan Statute Permitting the 
Licensing of Woman as Bartender 
only Where Father or Husband Owns 
Establishment Does Not Deny Equal 
Protection of Laws 

® Goesaert v. Cleary, 335 U. S. 464, 
93 L. ed. Adv. Ops. 187, 68 S. Ct. 
198, 17 U. S. Law Week 4077. (No. 
49, decided December 20, 1948.) 

A Michigan statute provides that 
bartenders in cities over 50,000 must 
be licensed and that no female may 
be so licensed unless she is the “wife 
or daughter of the male owner” of 
a licensed liquor establishment. A 
three-judge federal district court 
refused to enjoin enforcement of the 
statute on a claim that it violated 
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the equal protection of the laws 
clause of the Fourteenth Amend- 
ment. 

In an opinion by Mr. Justice 
FRANKFURTER, the Supreme Court 
affirmed, saying, “Since the line they 
have drawn is not without a basis 
in reason, we cannot give ear to the 
suggestion that the real impulse 
behind the legislation was an un- 
chivalrous desire of male bartenders 
to try to monopolize their calling.” 

Mr. Justice RUTLEDGE wrote a 
dissenting opinion in which Mr. 
Justice Doucias and Mr. Justice 
Murpny concurred. He stated that 
the statute “arbitrarily discrimi- 
nates” since a male liquor establish- 
ment owner may employ his wife or 
daughter, while a female owner 
could not be licensed as a bartender 
herself or employ her daughter. 

A. 

The case was argued by Anne R. 
Davidow for Goesaert, and by 
Edmund E. Shepherd for Cleary. 


CRIMES 

Conviction Based on Confession 
Obtained from Prisoner While Being 
Held Illegally Before Arraignment 
Cannot Stand Despite Verdict That It 
Was Voluntary 

® Upshaw v. United States, 335 U. S. 
410, 93 L. ed. Adv. Ops. 129, 69 S. Ct. 
170, 17 U. S. Law Week 4053. (No. 
98, decided December 13, 1948.) 

Upshaw was convicted in a federal 
court upon a confession obtained 
while he was being held on suspi- 
cion for thirty hours before ar- 
raignment. At the trial, he objected 
to admission of the confession, al- 
leging that it was obtained illegally 
under Rule 5(a) of the Federal 
Rules of Criminal Procedure (which 
requires arraignment “without un- 
necessary delay”) and the holding in 
McNabb v. United States, 318 U. S. 
332 (1948), which held that confes- 
sions were inadmissible where they 
were the plain result of holding and 
interrogating persons without carry- 
ing them “forthwith” before a com- 
mitting magistrate as the law com- 
mands. 

The trial court thought that the 
delay in Upshaw’s case was not un- 
reasonable under the circumstances. 
The Court of Appeals, injecting a 
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confession of error, affirmed the con- 
viction on the ground that the Mc- 
Nabb case merely extended the mean- 
ing of “involuntary” confessions to 
include psychological coercion as 
well as physical. 

Mr. Justice BLACK, speaking for 
a majority of the Court, reversed. 
He restates the rule of the McNabb 
case as “a confession is inadmissible 
if made during illegal detention due 
to failure promptly to carry a 
prisoner before a committing magi- 
strate, whether or not the ‘confession 
is the result of torture, physical or 
psychological .. .,’” and says that the 
facts here come within the rule. Up- 
shaw was held without arraignment, 
he points out, because the arresting 
officer realized that there was not 
enough evidence for the court to 
hold him until a confession had been 
obtained. The opinion expressly 
states that this ruling is not based 
on constitutional grounds. United 
States v. Mitchell, 322 U.S. 65 (1944), 
is distinguished on the ground that 
the detention had not yet begun to 
be illegal when the confession was 
made. 

Mr. Justice Reep, with whom the 
Cuter Justice, Mr. Justice JACKSON 
and Mr. Justice Burton joined, dis- 
sented. The minority feel that the 
McNabb ruling was not intended as 
a penalty for unlawful acts of police 
officers, and that the majority de- 
cision is an unwise extension of the 
McNabb doctrine. They believe 
that the true holding of the McNabb 
case was that confessions obtained 
by psychological pressure before ar- 
raignment are inadmissible and they 
believe that the Court should affirm 
upon the jury’s verdict that the con- 
fession was voluntary. Y. 

The case was argued by Joel D. 
Blackwell for Upshaw, and by Rob- 
ert S. Erdahl for the United States. 


EVIDENCE 


Prosecution May Ask Defendant's 
Character Witnesses as to Informa- 
tion of Arrest of Defendant on Dis- 
similar Charges Twenty-Seven Years 
Ago 

® Michelson v. United States, 335 
U. S. 469; 93 L. ed. Adv. Ops. 160; 
69 S. Ct. 213; 17 U. S. Law Week 


4068. (No. 23, decided December 20, 
1948.) 

Michelson was convicted of brib- 
ing a federal revenue agent. He ad- 
mitted passing the money, but 
claimed that it was done in response 
to the agent’s threats and induce. 
ments which amounted to entrap. 
ment. The issue turned on whether 
the jury should believe the agent or 
the accused. 

At the trial in 1947, Michelson 
produced witnesses who testified that 
he enjoyed a good reputation in the 
community. In cross examining these 
witnesses, the prosecution pfft the 
question, “Did you ever hear that 
on October 11, 1920, the defendant, 
Solomon Michelson, was arrested for 
receiving stolen goods?” The trial 
judge admitted this question after 
ascertaining out of presence of the 
jury that it was bona fide. The de- 
fendant argued that this was rever- 
sible error. The Court of Appeals 
ruled that the question was proper. 

Mr. Justice JACKSON delivered the 
Court’s opinion affirming the convic- 
tion. After a review of the common 
law rules of evidence as to characte 
witnesses, he says that inquiry as to 
an arrest is proper because arrest may 
cloud a reputation and because the 
question tests the witnesses’ qualifi- 
cation to bespeak community opin- 
ion. “If one never heard the specula 
tions and rumors in which even one’s 
friends indulge upon his arrest, the 
jury may doubt whether he is cap- 
able of giving any very reliable con 
clusions as to his reputation.” The 
Court rejected a suggestion that it 
adopt the Illinois rule which allows 
inquiry about arrest only for charges 
closely similar to those in the in- 
dictment in the case at issue, point- 
ing out that here the defendant had 
sought to establish a character which 
included “honesty and truthfulness” 
and “being a law-abiding citizen”. 

Mr. Justice FRANKFURTER con- 
curred in the Court’s opinion and 
rendered a brief separate one, stating 
that it was unwise for an appellate 
court to formulate rigid rules with 
respect to excluding in courts evi- 
dence that outside them would not 
be regarded as clearly irrelevant. 
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Mr. Justice RUTLEDGE, joined by 
Mr. Justice Murpuy, dissented on 
the grounds that to permit the ques- 
tion was indirectly to tell the jury 
that he had been arrested in 1920, 
something which it could not be 
told directly and which defendant 
had had no opportunity to deny, and 
that even if inquiry as to clearly 
derogatory acts were to be permitted, 
mere arrest was not a proper subject 
of inquiry. ) # 

The case was argued by Louis J. 
Castellano for Michelson, and by 
Joseph M. Howard for the United 
States. 

JURY 

Conviction by a District of Columbia 
Federal District Court Jury Composed 
Entirely of Government Employees 
Not a Denial of Trial “by an Im- 
partial Jury” 

®" Frazier v. United States, 335 U. S. 
197, 93 L. ed. Adv. Ops. 175, 68 
S. Ct. 201, 17 U. S. Law Week 4061. 
(No. 44, decided December 20, 
1948.) 

Petitioner was convicted in the 
United States District Court for the 
District of Columbia of violation of 
the Harrison Narcotics Act. The jury 
was composed entirely of federal 
government employees. The juror 
Moore and the wife of juror Root 
were employed by the Treasury 


Department, whose responsibility it 
is to enforce the Act. During selec- 
tion of the jury petitioner’s counsel 
moved to strike the entire panel, 
stating that when the veniremen 
were assembled those not wishing to 
serve were asked to step aside and 
that this left mostly federal em- 
ployees and housewives and un- 
employed available for jury duty. 
After petitioner had exhausted his 
peremptory challenges (none of 
them being used against government 
employees) and the jury had been 
selected, he challenged the twelve 
government employees finally con- 
stituting the jury for cause. All 
petitioner’s motions were denied. 
Petitioner appealed on the basis of 
the Sixth Amendment’s guarantee 
of trial “by an impartial jury” and 
then for the first time referred to 
jurors Moore and Root but the 
Court of Appeals for the District of 
Columbia affirmed. 


The Supreme Court, with Mr. 
Justice RuTLepce delivering the 
opinion, affirmed, holding (1) that 
counsel’s statement relating to the 
prospective 
jurors step aside was insufficient 


request that certain 
without proof, and that even if 
supported by proof, would be in- 
sufficient to support counsel’s con- 
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clusions; (2) that since petitioner 
had chosen to eliminate those pri- 
vately employed and retain those 
employed by the Government, and 
since government employees are not 
excluded by virtue of that status 
alone from serving on _ juries, 
petitioner’s challenge to the entire 
panel was without merit; and (3) 
that in regard to Moore and Root 
there was not enough connection 
with the Narcotics Bureau to provide 
ground for the court’s rejection of 
them for “actual bias” on its own 
motion, nor could the court on its 
own motion have given effect to their 
inclusion as support for the chal- 
lenge to the jury as a whole. 
Dissenting, Mr. Justice JACKSON, 
joined by Mr. Justice FRANKFURTER, 
Mr. Justice Douctas and Mr. Justice 
Murpny, stated that regardless of its 
effect on the present case, a system 
within the federal courts which 
produces what disinterested persons 
are likely to regard as a packed jury 
should be ended by the exercise of 
the supervisory power that the 
Supreme Court possesses over the 
federal judiciary and that the con- 
viction should be reversed. A. 
The case was argued by M. Edward 
Buckley, Jr., for Frazier and Robert 
W. Ginnane for the United States. 








ST. LOUIS, MISSOURI 


HEADQUARTERS - 


SEE. PACGES (776... cit 23° 


Annual Meeting 


For Detailed Announcement 


with Respect to St. Louis Hotels and 
the Making of Hotel Reservations, 


SEPTEMBER 5-9, 1949 


KIEL AUDITORIUM 


JANUARY ISSUE OF JOURNAL 








February, 1949 * Vol. 35 143 










































































Courts, Departments and Agencies 


E. J. Dimock . . EDITOR-IN-CHARGE 








Army and Navy . . . Federal Tort 
Claims Act . . . statute, by requiring 
U.S. Army to render medical services 
to families of personnel ‘‘whenever 
practicable"’ makes duty ‘‘discretion- 
ary'’ and Government is therefore not 
licble for breach. 


® Denny v. U.S., C. A. 5th, Decem- 
ber 17, 1948, McCord, C. J. 


A commissioned Army officer and 
his wife sued under the Federal Tort 
Claims Act to recover damages for 
defendant’s alleged negligence in 
failing to furnish prompt ambulance 
service and medical attendance to 
plaintiff wife during childbirth, 
resulting in the stillbirth of the 
child. The trial court granted 
defendant’s motion to dismiss the 
complaint and denied plaintiff's 
motion for a new trial on a proposed 
amended complaint. The Court 
acted on the ground that defendant 
was under no duty imposed by law 
to provide plaintiffs with the 
medical services requested, but that 
it was merely a discretionary func- 
tion and that recovery was therefore 
precluded by the express words of 
the Federal Tort Claims Act. Title 
10, §96, USC, provides: “. . . The 
medical officers of the Army and 
contract surgeons shall whenever 
practicable attend the families of 
the officers and soldiers free of 
charge.” Army Regulation No. 40-505 
provides: “Under the conditions 
indicated herein the Army usually 
through its own facilities will pro- 
vide medical attendance to the 
personnel enumerated ... below... 
Whenever practicable, the wife, 
dependent children, and servants of 
persons enumerated . . . above”. 

The appellate Court affirmed the 
judgment, and held that under the 
phrase “whenever practicable”, ap- 
pearing in both the statute and 
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regulation, the government’s obliga- 
tion to provide medical services to 
Army dependents was merely dis- 
cretionary in character; hence, there 
could be no actionable damage since 
the government was not liable under 
the Federal Tort Claims Act for 
failure to perform, or for improper 
performance of, such a discretionary 
function, “whether or not the dis- 
cretion involved be abused.” (28 
USC g943 [a]). 

Sibley, C. J., concurring, con- 
sidered the dismissal proper since 
the stillbirth, which was the only 
injury alleged in either the original 
or the proposed pleading, was not 
actionable in Texas. He maintained, 
however, that the duty of Army 
medical officers to attend the families 
of Army personnel was conditioned 
on the “fact of practicableness”, 
rather than upon the exercise of dis- 
cretion, so that the exception in the 
Federal Tort Claims Act was in- 
applicable. 


Army and Navy . .. Manual for Courts- 
Martial, U.S. Army, 1949, made ap- 
plicable to the Department of the Air 
Force. 

" Code of Federal Regulations, 
Tit. 3, Executive Order 10026 (14 
Fed. Reg. 85). 

As prescribed by Executive Order 
10026, the Manual for Courts-Martial, 
U. S. Army, 1949 [35 A.B.A.]. 62; 
January, 1949], is made applicable 
to the Department of the Air Force 
for the government of personnel 
within its jurisdiction, in accordance 
with the provisions of a preface 
adapting the Manual for use in the 
Air Force. Both the Manual and 
the preface are to be in effect in the 
Department on and after February 
1, 1949, and are to apply until mid- 
night July 26, 1949, to all court- 
martial processes taken with respect 


to Army personnel under the com- 
mand and authority of the Chiel 
of Staff, United States Air Force. 
The preface, which is also set forth 
in the Federal Register of January 
7, 1949, contains the definitions, in- 
terpretations, adaptations and addi- 
tions which are to be used to con- 
strue and implement the language 
used in the Articies of War and in 
the Manual, when applied to the 
Air Force, with numerous helpful 
illustrative examples. 


Bills, Notes and Checks . . . statute of 
limitations . . . for purposes of com- 
puting period of limitations indorsee’s 
claim on check drawn by United States 
accrues on date of indorsement. 


® Reliance Motors, Inc. v. U. S., U.S. 
Ct. Cls., December 6, 1948, Littleton, 
J, (Digested in 17 U.S. Law Week 
2276, December 21, 1948). 


Plaintiff, a Philippine corporation, 
sued to collect upon a check for 
$4,300 dated December 30, 1941, 
claim for which had been filed with 
the Treasury Department in 1945 
but had not been acted upon by the 
Department prior to suit. There- 
after, on April 16, 1948, intervenor, 
also a Philippine corporation, filed 
its petition in the alleging 
ownership of the claim by virtue of 
indorsement and delivery of the 
check for the full value thereof. 


suit, 


Plaintiff's complaint alleged that 
the check was given by United 
States Army officials, in Manila, in 
payment for requisitioned automo- 
biles; that plaintiff's officers were 
unable, due to the proximity of 
Japanese invading forces, to deposit 
the check in a bank; and that two 
of plaintiff's officers, acting after 
termination of their authority and 
while interned in a Japanese prison 
camp, in June, 1942, indorsed the 
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check and exchanged it through 
underground channels at a 30 per 
cent discount. The intervenor’s peti- 
tion alleged acquisition of the 
check in June, 1942, inability to 
present it for payment at that time, 
and appropriation or destruction 
of the check by the Japanese forces 
in December, 1944. Plaintiff moved 
to dismiss the intervening petition 
on the grounds that intervenor’s 
claim accrued December 31, 1941, 
and was therefore barred by the six- 
year statute of limitations prior to 
hling of the petition to intervene. 
The motion was denied. 

Ihe Court observed that, where 
two persons assert ownership of a 
claim against the United States, the 
period of limitation is not neces- 
sarily the same for both parties; this 
result was said to flow from the 
general rule that “‘a claim accrues... 
when all the events have occurred 
which fix the liability of the United 
States to a claimant and which 
entitle such person to sue thereon.” 
Accordingly, since “the intervenor 
could not have presented the check 
or made claim thereon prior to June 
1942,” the period had not expired 
at the time the intervening petition 
was filed on April 18, 1948, 

Madden and Whitaker, JJ., con- 
curring in the result, maintained 
that the period of limitations was 
the same for an indorsee as for the 
payee; were the rule otherwise, a 
check could be kept alive indefinitely 
by judicious indorsement. The con- 
curring judges assumed, however, 
that “the statute did not begin to 
run until a reasonable time had 
elapsed after delivery to give the 
payee an opportunity to present the 
check for payment.” Accordingly, it 
being “very unlikely” that an 
opportunity to present the check for 
payment occurred more than six 
years prior to April 16, 1948, denial 
of the motion was proper pending 
the taking of evidence on the point. 
Civil Aeronautics Administration . . 
order prohibiting racial segregation 
at Washington National Airport. 

" Code of Federal Regulations, Tit. 
14, Ch. II, Pt. 570 (13 Fed. Reg. 8736). 
In the Federal Register of Decem- 
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ber 30, 1948, the Civil Aeronautics 
Administration, acting pursuant to 
its authority under the Act to Provide 
for the Administration of Washing- 
ton National Airport (54 Stat. 
686-688), amended Code Fed. Reg., 
Tit. 14, Ch. II, Pt. 570 by adding a 
new §570.28. The new regulation 
requires that in the operation of all 
facilities of the Washington National 
Airport, services shall be rendered 
without discrimination or segrega- 
tion as to race, color or creed. The 
amendment became effective imme- 
diately. 


Civil Aeronautics Administration .. . 
Assimilative Crimes Act . . . order 
prohibiting racial segregation at Wash- 
Airport held valid 
despite Virginia segregation statutes. 


ington National 


® Air Terminal Services, Inc. v. 
Rentzel, U.S.D.C., E.D.Va., January 
3, 1948, Bryan, J. 

In an action for an injunction to 
prevent enforcement of the order by 
the Administrator of the Civil Aero- 
nautics Administration prohibiting 
the maintenance of racial segrega- 
tion at the Washington National 
Airport, Bryan, J., denied the in- 
junction and upheld the order as a 
valid federal regulation taking prec- 
edence over the segregation laws of 
Virginia. He said that the exclusive- 
ness of the federal jurisdiction over 
the airport could not be questioned. 
Plaintiff, however, had urged that 
the order violated the federal As- 
similative Crimes Statute (18 USC, 
§ 13, made applicable to the Airport 
by P. L. 208, § 106), which makes a 
federal crime any act or omission on 
a federal reservation which would 
be punishable under the laws of the 
state in which the reservation is sit- 
uated; Virginia segregation statutes 
were thus said to have been adopted 
by the federal criminal statute. 

Rejecting plaintiff's contentions, 
the Court points out that the As- 
similative Crimes Act was intended 
“to use local statutes to fill in gaps in 
the Federal Criminal Code”, but 
that it is not to be allowed “to over- 
ride other ‘federal policies as ex- 
pressed by Acts of Congress’ or by 
valid administrative orders”, and that 








“one of those ‘federal policies’ has 
been the avoidance of race distinc- 
tion in Federal matters” of which 
the Administrator’s regulation is but 
an additional effectuation. 


Contracts . . . restraint of trade . 

declaratory judgments . . . promisor 
in covenant not to engage in business 
may maintain action for declaratory 
judgment as to covenant's legality. 


® Beit et al. v. Beit, Conn. Supreme 
Ct. Err., December 14, 1948, Maltbie, 
Ch. J. (Digested in 17 U. S. Law 
Week 2295, January 4, 1949.) 
Plaintiff vendors of an interest in 
three retail grocery stores covenanted 
in the bills of sale that they would 
not during the next thirty years 
engage in the meat and grocery 
business in the county in which the 
stores were located. Subsequently 
plaintiffs, desirous of engaging in 
such business in the county, brought 
an action for a declaratory judgment 
that the covenant was unreasonable 
and unenforceable. Judgment by the 
trial court declaring the covenant 
illegal was appealed by defendant. 
Sustaining the judgment for 
plaintiffs, Maltbie, Ch. J., with whom 
two other judges concurred, held 
the action for a declaratory judgment 
a proper remedy since the covenant 
constituted a restraint of trade 
against public policy, and since the 
restriction would impose an undue 
hardship upon plaintiffs. In support 
of his position that a declaratory 
judgment was available to a promi- 
sor in such a covenant, he stated 
that “if the fact that a promisor has 
received a valuable consideration 
does not preclude him from defend- 
ing against the enforcement of a 
contract because it is against public 
policy, or from seeking affirmative 
relief against it by way of cancella- 
tion or the like, we cannot see why 
that fact should preclude him from 
seeking a declaratory judgment to 
determine whether or not it is an 
enforceable agreement.” The case 
for a declaratory judgment under 
such circumstances was said to be 
stronger than one for affirmative 
relief, since the promisor in seeking 
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such a judgment implies a willing- 
ness to abide by the covenant if 
found legal and, if it is found un- 
enforceable, public policy is thereby 
maintained. 

Brown, J., with whom one judge 
concurred, dissenting, maintained 
that to aid plaintiffs by way of a 
declaratory judgment was to afford 
them effective affirmative relief 
which, as a matter of policy, would 
encourage fraud and dishonesty in 
business dealings. Furthermore, such 
a judgment was said to contravene 
the doctrine of in pari delicto, 
hitherto applied by the Court in 
denying aid to the parties to an 
illegal contract. 


Copyrights . . . mechanical reproduc- 
tion ... Buenos Aires Convention and 
proclamation publishing it do not 
amount to proclamation of reciprocal 
protection required by Copyright Act 
for creation of rights of foreign com- 
poser against reproduction in United 
States. 


® Todamerica Musica, Ltda. v. Ra- 
dio Corporation of America, C. A. 
2d, December 6, 1948, A. N. Hand, 
C, J. 

Plaintiff, a Brazilian corporation, 
sed various American corporations 
for alleged infringement of plain- 
tiff’s rights to the mechanical repro- 
duction of a Brazilian musical com- 
position. Judgment dismissing the 
complaint was sustained on appeal. 

The Court maintained that § tf (e) 
of the United States Copyright Act 
was insufficient to give protection to 
the Brazilian composer and his as- 
signees against mechanical repro- 
duction in the United States. The 
Court interpreted § 1 (e), which con- 
fers mechanical reproduction rights, 
as subject to the provision of § 8 
(renumbered as § 9 in 61 Stat. 652, 
1947) that foreign composers receive 
copyright protection only after presi- 
dential proclamation that their coun- 
try extends “substantially equal” 
protection to American composers. 
[In so interpreting the Act, the 
Court approved 29 Op. Atty. Gen. 
64 and the opinion of Coxe, J., in 
Portuondo v. Columbia Phonograph 
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Company, 36 P. Q. 104, (S. D. N. Y., 
1937) .] Neither the Buenos Aires 
Convention of 1910, applicable to 
Brazil, nor the presidential procla- 
mation making it public, 38 Stat. 
1785, 1826, were deemed to encom- 
pass mechanical reproduction rights, 
within the doctrine of White-Smith 
Music Company v. Apollo Company, 
209 U. S. 1, which held that broad 
terminology in an earlier Copyright 
Act did not include such rights. In 
support of this conclusion, the Court 
pointed out that subsequent presi- 
dential proclamations have generally 
made specific reference, by way of in- 
clusion or exclusion, to mechanical 
reproduction rights, and that at- 
tempts were made (at Havana in 
1928 and at Washington in 1946) to 
amend the Buenos Aires Convention 
so as to include such rights. 


Federal Power Act... § 23(b)... 
alleged pre-1920 federal authority 
for maintenance of hydroelectric de- 
velopments in navigable waters and 
on public lands held inadequate in 
specific instances. 


® In re Montana Power Co., Doc. 
No. IT—5840, FPC Opin. No. 170, 
November 30, 1948. 


In this proceeding, the Federal 
Power Commission held that licenses 
under the Federal Power Act (16 
USC §79la et seq.) were required 
for the continued operation and 
maintenance by the Montana Power 
Company of seven hydroelectric de- 
velopments on the Missouri River 
and two on the Madison River. 

The Commission, after finding the 
Missouri River navigable in the 
area concerned so as to require the 
licensing of four of the developments 
which were operated without federal 
authority, rejected the company’s 
argument that it needed no licenses 
for an additional three of the 
Missouri River developments be- 
cause they were maintained under 
valid federal authority granted prior 
to June 10, 1920, within the terms 
of an exception expressed in §23 
of the Act. The Commission found 
an “admittedly valid” permit for 
the company’s Holter development, 


issued by the Secretaries of Agricul 
ture and of the Interior, to be in 
adequate because it authorized occu 
pancy of public lands, but not of 
navigable waters. Authority was sim 
ilarly held to be lacking for the 
Hauser development because statu 
tory authorization for occupancy of 
the river had expired by its terms. 
It was also held that permits for 
occupancy of public lands, issued in 
1907 by the Secretaries of Agriculture 
and of the Interior, were not avail- 
able to the Montana Power Company 
since the conditions permitting 
transfer from the original permittee 
to the company had not been ful- 
filled in a series of parent-subsidiary 
mergers and corporate reorganiza- 
tions, the last of which took place 
ip 1912. The Commission main- 
tained that there 
sistency between piercing the cor 


was “no incon- 


porate veil . . . in accounting Cases 
and the adherence to the corporate 
entity theory in testing the validity 
of an alleged transfer”. Nor was the 
company’s position improved, in the 
Commission's eyes, by the fact that 
the permit-issuing Departments had 
demanded and had _ been paid 
rentals and fees under the unassigned 
permits. “Such payments,” said the 
Commission, “are no more than 
compensation for the use of public 
lands by a trespasser.” The com 
pany’s Canyon Ferry development 
was held lacking in authority since 
it involved the flooding of public 
lands without permit. The Commis 
deemed it unnecessary to 


the 


sion 
determine 
Ferry project was authorized by the 
Rivers and Harbors Act of 1896, 
since that Act, being “an exercise 


whether Canyon 


of commerce authority”, could at 
most have authorized no more than 
maintenance of the dam in a navi- 
gable water as distinguished from 
the flooding of lands. 

The Commission held, 
determining the navigability of the 
Madison River, that both develop 
ments on that river occupied public 
lands without valid federal authority. 


without 


Habeas Corpus .. . parole . . . issu- 


ance of Parole Violator Warrant does 
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not give rise to conclusive presump- 
tion that issuer possessed ‘‘reliable 
information"’ of parole violation re- 
quired by statute. 


# Campagna v. Hiatt, U.S.D.C., N.D. 
Ga., December 4, 1948, Underwood, 
J. (Digested in 17 U.S. Law Week 
2284, December 28, 1948). 


While on parole petitioners were 
arrested upon Parole Violator War- 
rants and were returned to federal 
prison. On subsequent habeas corpus 
proceedings, petitioners alleged and 
introduced evidence to prove that 
the Parole Board member who issued 
the warrants did not have “reliable 
information”, as required by statute, 
that petitioners had violated their 
paroles. The Board refused to indi- 
cate in any way whether its members 
possessed such information, and 
stood on the proposition that the 
question was not open to judicial 
review, since issuance of the war- 
rants gave rise to a conclusive pre- 
sumption of the possession of the 
required information. 

The Court, in directing discharge 
pursuant to writs of habeas corpus, 
maintained that the requirement of 
reliable information was “in the 
nature of a jurisdictional require- 
ment,” and that the Board’s wide 
discretion did not extend to arbitrary 
and capricious reimprisonment of 
parolees. Existence of “a presump- 
tion of the legality of the warrants” 
was noted, but the Court deemed the 
presumption rebuttable and over- 
come on the record in the instant 
cases. Accordingly, the warrants were 
held to be illegal. 

The Court observed, however, that 
such illegal warrants could be 
corrected at any time by issuance of 
warrants based on reliable informa- 
tion of parole violation; stay of 
execution of the judgments for dis- 
charge of the prisoners was ordered 
for fifteen days, to allow time for 
issuance of legal warrants or for 
appeal by the Board. 


Insurance . . . scope of coverage... 
where change of speed and direction 
contributed to injuries sustained while 
jumping from car to escape improper 
advances of insured they were within 
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scope of automobile liability insurance 
covering accident arising from main- 
tenance and use of car. 


® Columbia Casualty Co. v. Abel, 
C. A. 10th, December 1, 1948. 
Bratton, C. J. 

Plaintiff insurer was obligated, 


under a policy of automobile liabil- 
ity insurance carried by defendant 
Abel, to defend any suits and pay 
(within the limits of the policy) any 
judgments against Abel for damages 
caused by accident and arising out 
of the ownership, maintenance or 
use of the automobile. Defendant 
Ellington, seeking to escape im- 
proper advances made to her by 
Abel while she was riding with him, 
attempted to jump out of the car, 
whereupon Abel increased his speed 
and swerved the car to the left. She 
fell, was injured and subsequently 
brought suit against Abel in an 
Oklahoma state court. Plaintiff 
thereafter instituted action against 
Abel and Ellington for a declaratory 
judgment that the policy did not 
cover the situation. Judgment for 
defendants was affirmed. 

The Court reasoned that Elling- 
ton’s injuries were the result of 
accident, since she intended to land 
on her feet and did not anticipate 
the change in speed and direction 
of the car, and that the accident 
occurred as a result of the operation 
and use of the car by Abel, since his 
change of direction and speed was 
negligence under the circumstances. 
Though Ellington’s actions (assault 
and battery being expressly excluded) 
may have been a contributing cause 
of the injuries, they were not the 
exclusive cause and hence the insurer 
was not relieved from defending the 
suit against Abel and paying any 
judgment awarded. 

For the same reasons, the Court 
affirmed a judgment awarded Elling- 
ton on her counterclaim for medical 
expenses, under a clause of the 
policy obligating the insurer to pay 
reasonable medical expenses of any 
person injured as a result of accident 
arising from the use of the car. 


Securities and Exchange Commission 
. adoption of amendments to the 








general rules and regulations under 
the Securities Exchange Act of 1934 
governing registration and reporting 

. intended to integrate into rules 
requirements heretofore contained in 
forms. 


™" Code of Federal 
Tie. 17, Ch. EL 
Reg. 9321). 


Regulations, 
Pt. 240, (13 Fed. 


In the Federal Register of De- 
cember 31, 1948, the SEC announced 
the adoption of amendments to 
those portions of the General Rules 
and Regulations under the Securities 
Exchange Act of 1934 dealing with 
the registration of securities on 
national securities exchanges and 
the filing of annual and other reports 
pursuant to the Act. These amend- 
ments are effective January 17, 
1949. Inter alia, Rules X-12B-1 to 
X-12B-10, inclusive, X-12D1-l, X- 
13A-1 to X-13A-10, inclusive, X-13B-1 
and X-15D-1 to X-15D-6, inclusive, 
were rescinded and supplanted by 
Regulations X-12B, X12D1, X-13A, 
X13B-1 and X-15D. The revision in- 
tegrates into the general rules and 
regulations certain general require- 
ments, heretofore contained in the 
several forms, with respect to the pre- 
paration, content and filing of ap- 
plications for registration and an- 
nual and other reports. 

The newly-adopted rules cover the 
following matters: applications and 
reports, certification by exchanges, re- 
ports of issuers of listed securities 
and reports of registrants under the 
Securities Act of 1933. 

Ihe Commission made a formal 
finding that the action involved no 
substantive change in the rights or 
duties of any person and that prior 
notice need not be published under 
§ 4(a) of the Administrative Pro- 
cedure Act. 


Shipping . . . conflict of laws . . . non- 
resident alien seaman suing for tor- 
tious injury aboard vessel of Panama- 
nian ownership and registry and for 
maintenance and cure must prove law 
of Panama permits recovery. 


® Sonnesen v. Panama Transport 
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Company, N. Y. Ct. App., November 
24, 1948. Desmond, J. 


Plaintiff, a Danish seaman, con- 
tracted tuberculosis while at sea on 
a ship of Panamanian registry, owned 
and operated by defendant Pana- 
manian There 
evidence that plaintiff's illness was 
aggravated by insistence of the ship’s 
officers that he keep at work after he 
first became ill. Alleging failure to 
provide prompt and proper medical 
attention, plaintiff sued for damages 
under the Jones Act (46 U.S.C. 
§ 688) , and, in a separate count, for 
maintenance and cure. Judgment 


corporation. was 


for plaintiff on both counts was 
reversed and dismissal ordered by 
the Appellate Division on_ the 
ground that, as to the first count, 
there had been no breach of duty 
under the Jones Act, if applicable, 
nor under the general maritime law 
of Panama which would be assumed 
to be the same as ours, while, as to 
the second count, plaintiff was get- 
ting all of the maintenance and cure 
to which he was entitled. On further 
appeal, a new trial was ordered. 
The Court held that neither the 
statutory nor decisional law of the 
United States applied where a non- 
resident alien seaman sued a non- 
American shipowner and _ alleged 
tortious treatment on a non-Ameri- 
can ship on the high seas. The facts 
that plaintiff signed the articles in 
New York and was to be discharged 
in a United States port after a voyage 
in “world-wide trade” were regarded 
as insufficient elements to bring 
American law into operation. Since 
there had been no showing as to the 
law of Panama, and the Court did 
not deem it appropriate to assume 
the maritime law of Panama (a civil 
law country) to be the same as that 
of the United States, or to take 
judicial notice of Panamanian law 
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under the New York Civil Practice 
Act, § 344-a, a new trial was ordered 
as to both counts. 


Specific Performance “unique 
chattel” . . . contract for sale of new 
car held subject to 
formance. 


specific per- 


® Berryhill v. Whitehead & Lloyd, 
Miss. Co. Ct., Ist Jud. Dis., Decem- 
ber 2, 1948, Manship, J. 

The Court in this action ordered 
specific performance of a contract 
between complainant and defendant 
automobile agency for the purchase 
of a new Ford car. Complainant 
made a deposit of $25 and received a 
receipt stating that the car was 
be delivered as soon as possible.” 
The evidence indicated that from 
January, 1947, to October, 1948, de- 
fendant had sold and delivered cars 
to purchasers who had no previous 
orders. Defendant claimed that it 
had a right to deliver its cars to 
whomsoever it desired, regardicss of 
the agreement with complainant. 

The Court found that there was 
a valid and specific contract for the 
purchase of the car binding on both 


“to 


parties, and that defendant was 
bound to deliver the car under the 
contract within a reasonable time 


which had since elapsed. ‘The Court 
was of the opinion that complainant 
did not have an adequate and full 
remedy at law for the breach of the 
contract, since he was unable to pur- 
chase a new car “in the open mar- 
ket”, and since defendant had the 
sole and exclusive agency for Ford 
cars in the city. Accordingly, de- 
fendant was ordered to specifically 
carry out its contract by delivering 
a new car to complainant within a 
period of sixty days. (The order has 
been appealed the Chancery 
Court) . 

United States . . . Federal Tort Claims 
Act . . . recovery by subrogee held 


to 


prohibited by Anti-Assignment Act. 


® U.S. v. Hill, C. A. 5th, Decembe: 
17, 1948, Sibley, C. J. 

All of three persons injured in 
a collision with a negligently-oper- 
ated Army truck recovered judgment 
in the trial court for the amount of 
their damages less the amounts pre 
viously recovered from an insurer; 
the insurer, as subrogee, recovered a 
judgment for the amounts paid un. 
der the insurance policy. On the 
Government's appeal from denial of 
a motion to dismiss the insurer's 
claim, the judgments were reversed 
with instructions to enter judgment 
for the three injured persons for the 
full amount of their damages. 

The Court agreed with the in 
surer’s argument that the Federal 
Tort Claims Act, standing alone, did 
not prohibit recovery of a judgment 
against the United States by a sub 
rogee. It held, however, that judg. 
ment in favor of a subrogee was 
barred by the Anti-Assignment Act, 
31 USC § 203. 

Hutcheson, C. J., dissenting, ex 
pressed the view that the majority 
had engaged in ‘formal shadow box 


ing” and had ordered a reversal be-| 


cause “the judgment in one play 
awarded the money directly to the 
persons entitled to it instead of by 
double play from the United States 
to Mrs. Hill .. . and from Mrs. Hill 
to” the insurer. He also pointed out 
that the result was in conflict with 
the view of every circuit court of ap- 
peals which had considered the ques 
tion (citing Aetna Casualty & Surety 
Co. v. U.S., C. A. 2d, November 4 
1948 [34 A.B.A.J. 418, May, 1948; 
35 A.B.A.J. 65, January, 1949], Em 


ployer’s Fire Insurance Co. v. U.S, 


C. A. 9th, 167 F. (2d) 655, Old Col 
ony Insurance Co. v. U. S., C. A. 6th 
and with the concession of the Gov 
ernment in Yorkshire Insurance Co 
v. U. S., C. A. 83d, November 5, 1948 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Lovis B. Sohn - Editor-in-Charge 








Recent Books on International Law and Government 


* After each war we have witnessed rapid growth in the sphere of application of 
international law and in the machinery for its administration and enforcement. Some 
people are apt to complain that the tempo of this development is too slow, and that 
international law and institutions are in consequence too weak to cope with the 
grave problems of our times. It might even be said that the lessons of each war lead 
humanity to the acceptance of new rules which might have prevented that war if 
they had been in force prior to its outbreak, but that these rules are not strong 
enough to prevent the next war. Others are more hopeful and believe that there is 


a chance that a war may still be averted 


if we just utilize every opportunity for 


progress offered to us by the Charter of the United Nations. We not only need new 
nstitutions, but we shouid utilize to the full the institutions which now exist. 
That we are not standing still is evidenced by several of the new books published 


in 1947 and 1948. Most of them are new 
Even a casual comparison between the old 


editions of books previously published. 


and the new editions shows clearly not 


only a better grasp of the subject on the part of the authors, but also their realization 
that in the interim period great changes have been accomplished and that greater 


progress has been made than was anticipated when the previous editions were 


published. 


While it is impossible to deal here with all the books on the subject that have been 
published in recent years, the following books deserve to be brought to the attention 


of our readers. 





| NTERNATIONAL LAW: Vol- 
ume I, Peace. By L. Oppenheim. 
Sixth Edition by H. Lauterpacht. 
London, New York and Toronto: 
Longmans, Green and Company. 
1947, $25.00. Pages 940. 

This classic British treatise has be- 
come one of the main tools of the 
practitioners in the field of interna- 
tional law. Its concise, clear and care- 
ful statements of existing rules can- 
not be easily rivaled. Professor Laut- 
erpacht, who also edited the very 
popular fifth edition of this treatise, 
has remained true to the spirit of 
the great author, despite many re- 
visions and additions. Only where 
new situations have arisen, has the 
editor ventured on his own (for in- 
‘tance, in the sections on the United 
Nations, the trusteeship questions 


and the rights of man). In the sec- 
tions devoted to recognition, one can 
notice the results of the editor’s re- 
cent monographic .studies on that 
subject, and there is a considerable 
departure from the original text. 
The editor has also brought up to 
date the excellent bibliographies 
which accompany almost every sec- 
tion of the book. 


INTERNATIONAL LAW. By 
Charles G. Fenwick. Third Edition. 
New York and London: Appleton, 
Century and Crofts, Inc. 1948. $5.00. 
Pages 744. 

This textbook, first published in 
1924, is a favorite of teachers of in- 
ternational law, especially in col- 
leges. It is written in much clearer 


language than most books on the 
subject, and is considerably less ex- 
pensive than the monumental treat- 
ise by Professor Hyde. The first 200 
pages are devoted to a general in- 
troduction, including a chapter on 
the United Nations. Some 140 pages 
deal with the laws of warfare, and 
there are less than thirty pages on the 
pacific settlement of disputes. The 
author’s experience in inter-Ameri- 
can relations is evidenced by nu- 
merous examples drawn from Latin 
American and inter-American prac- 
tice. He is a steadfast proponent of 
a dynamic law of nations, “fixed 
enough to assure the continuity of 
rights and duties,” but “elastic 
enough to meet the changing con- 
ditions of international life and in- 
tercourse”; a balance must be 
sought between “stability and jus- 
tice . 


A MANUAL OF INTERNA- 
TIONAL LAW. By George Schwar- 
zenberger. Stevens & Sons Limited. 
1947. $9.00. Pages 428. 

The first part of this compact vol- 
ume contains a succinct statement of 
the rules of international law, con- 
densed from the author's larger 
treatise (reviewed in 32 A. B. A. J. 
591; September, 1946). The second 
part includes a comprehensive study 
outline of problems of international 
law and organizations. The author 
presents a large selection of prob- 
lems for discussion, together with 
a list of cases, documents, articles 
and books, in which an answer may 
be found. He has collected a great 
mass of material from sources hith- 
erto neglected, and has thus pro- 
vided an extremely useful guide for 
teachers of the subject. The book 
seems to be, however, too difficult 
for students or novices to use, and 
can be recommended only for ad- 
vanced seminars and experts. 


An INTRODUCTION TO THE 
STUDY OF INTERNATIONAL 
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ORGANIZATION. By Pitman B. 
Potter. Fifth Edition. New York 
and London: Appleton-Century and 
Crofts, Inc. 1948. $4.50. Pages 479. 

Less than 300 pages of this volume 
are devoted to exposition; the re- 
mainder comprises an_ illustrative 
collection of documents garnered 
from the records of international 
conferences and of the United Na- 
tions. The Covenant of the League 
of Nations is conspicuously absent. 
The author shows the evolution of 
general international organization 
towards an international federation, 
which may be achieved gradually 
“by the voluntary cooperation of 
the states in the paths of conference, 
administration, and arbitration”. It 
is a thoughtful volume, often phil- 
osophical in approach. While it is 
confined to general problems, it ex- 
plores them more thoroughly than 
other books on the subject. 


InreRNATIONAL GOVERN- 
MENT. By Clyde Eagleton. Revised 
Edition. New York: The Ronald 
Press Company. 1948. $5.00. Pages 
554, 

This book is much richer in detail 
than Professor Potter’s book which is 
reviewed above. A large proportion 
of it is devoted, however, to inter- 
national law, and only 300 pages 
deal with international government. 
Ihe League of Nations and the Unit- 
ed Nations are carefully analyzed, 
but in many cases the author con- 
fines himself to the written instru- 
ments, without an exploration of 
their application in actual practice. 
The author discusses the various 
proposals for world government and 
believes that “they move in the 
right direction”; he thinks, however, 


The Development of International Law 


that the American people are not yet 
prepared for the strengthening of 
the United Nations, even in cases 
where this can be accomplished 
without a revision of the Charter. 
rhis book should prove of great val- 
ue not only to teachers, but also to 
laymen interested in acquiring a 
basic knowledge of the subject, in 
particular as it is written in a lucid 
style, with a minimum of technical 
double-talk. 


Brrtisu NATIONALITY LAW 
AND PRACTICE. By j;. Mervyn 
Jones. London, New York and Tor- 
onto: Oxford University Press (Ox- 
ford: At the Clarendon Press). 1947. 
$8.50. Pages 452. 

This book presents an admirable 
clarification of the complicated Brit- 
ish nationality problems. It contains 
not only a commentary on the Brit- 
ish law on the subject, but also a 
much-needed exposition of the law 
and practice of British dominions 
and colonies. A large appendix con- 
tains the texts of all relevant stat- 
utes; some of them have been 
changed, however, since the publi- 
cation of this volume. 


Lecat EFFECTS OF WAR. By 
Arnold Duncan McNair. Third Edi- 
tion. Cambridge: At the University 
Press. 1948. $6.00 Pages 458. 


Each war leaves in its wake a 
tangle of legal problems. After the 
World War I, lawyers found a 
guide to their solution in the first 
edition of the volume under review. 
To many of them, the purchase of 
this volume proved to be a gold mine. 
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Though the author deals mainly with 
the British law on the subject, Amer. 
ican lawyers are often confronted 
with similar problems, and this book 
throws new light on several ques. 
tions which have arisen under anal. 
ogous provisions of American law. 


Tue BRITISH YEAR BOOK OF 
INTERNATIONAL LAW. 1946. 
London, New York and Toronto: 
Oxford University Press. $12.00. 
Pages 535. 


The new volume of this Year Book 
contains a series of extremely good 
articles on various aspects of inter- 
national law. The editor, Professor 
Lauterpacht, provides in “The Gro- 
tian Tradition in International 
Law” a revaluation of the contri- 
bution of the father of international 
law on the tercentenary of his death. 
Professor Brierly deals with “The 
Covenant and the Charter,” while 
“Pollux” criticizes the present ap- 
proach to “The Interpretation of 
the Charter of the United Nations”. 
Professor Wortley evaluates “The 
Veto and the Security Provisions of 
the Charter”. There is an article on 
“Some Legal Problems of UNRRA” 
by the Assistant General Counsel of 
that organization, A. H. Robertson. 
4 problem in conflict of laws is dis’ 
cussed by M. E. Bathurst in “Rec. 
ognition of American Divorce and 
Nullity Decrees”. Also of interest to 
American lawyers is F. A. Vallat'’s 
note on “The Continental Shelf”. 
Besides numerous other notes and 
book reviews, there is a section on 
English decisions and a new featur 
—a long, well annotated section on 
constitutions of international organ- 
izations. 


Aprit 8—Deadline for Receipt in the Chicago Headquarters of Petitions for Nomi- 
nation of State Delegates. (For publication in the April JourNAL, petitions 
must be received by March 10.) 


Aprit 20—Mailing of Ballots for Voting for State Delegates 


May 15—Meeting of the Board of Governors, Washington, D. C. 
SEPTEMBER 5-9, 1949—72nd Annual Meeting of the Association, St. Louis, Missouri 
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® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements whici do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Likes Editorial 
on McCollum Case 


* I wish to congratulate you upon 
the admirable entitled, 
Undefined and Shifting Lines of 
Decision”, in the November, 1948, 
issue of the AMERICAN Bar Associa- 
t1ON JOURNAL. 


editorial 


I note that you close with the 
words of Lord Chancellor Eldon: “It 
is better the law should be certain, 
than that every judge should specu- 
late upon improvements in it.” 
Never at any time has this been more 
true than at the present moment, 
and I was much interested in the in- 
cisive and lucid fashion with which 
\our editorial called attention to the 
disregard of this rule in our present 
highest tribunal. It is not merely the 
painful situation in which the law- 
vers are left by reason of this grow- 
ing uncertainty and chaos in our 
fundamental law, since they find it 
impossible to advise clients with any 
sureness, but that so many important 
concerns of daily life of the citizen 
ire affected. As you so well put it: 


Difficulties have come when the 
Court appears not to have proceeded 
with care and experimental caution 
and exploration, but has transmuted 
long-established and _ well-regarded 
boundaries into “undefined and shift- 
ing lines”. 

You adduce a few apposite ilius- 
trations of this present very pro- 
nounced trend or policy on the part 
of the Court to determine cases by 
their own “considerations of wisdom 


and expediency”. This very marked 
tendency has been demonstrated by 
the scholarly and detailed articles of 
Mr, Ben Palmer printed in our Jour- 
NAL, and to which you refer. You 
stress particularly the recent McCol- 
lum case as to the so-called “released 
time” for religious instruction for 
the children in public schools. The 
holding that such a method of in- 
struction conflicts with the 
Amendment of the Constitution 
“that Congress shall make no law re- 
specting an 


First 


establishment of re- 
ligion” seems to illustrate your view 
that personal considerations of what 
is wise or expedient were controlling 
in the minds of the judges regardless 
of the teachings of American history, 
the decisions of state courts and the 
desires and customs of local com- 
munities throughout the country. 

With the general policy of the 
First Amendment no American can 
quarrel; that the practice of religion 
by an individual should be subject 
only to the dictates of conscience 
and that no church of any sect or 
denomination should be established 
by the state is a fundamental precept 
of our constitutional law. 

Released time is certainly not a 
law respecting the establishment of 
religion, but is rather a law recogniz- 
ing the complete disestablishment of 
any religion. 

In this country, however, there 
has never been any widespread hos- 
tility to religion, and to the general 
belief in the ultra-mundane forces 


making for good, and ultimately rul- 
ing the universe. It has been the be- 
lief of many generations of Ameri- 
cans that religion and morality went 
hand-in-hand, the former furnishing 
the sanction for the latter. 

The teaching in schools, or else- 
where, of ethics wholly disconnected 
from religious belief or sanction has 
been conspicuously unsuccessful. The 
struggles in so many European coun- 
tries, and especially in France, along 
these lines well illustrate this fact. 
We must that President 
Washington was quite as familiar 
with the Constitution and the fun- 
daments of American policy as could 
be any judge of the Supreme Court. 
It is difficult to think that he would 
have sympathized with the decision 
in this case of “released time”—so il- 
lustrative of the fact that much of 
recent constitutional law has 
merely formulated the predilections 
or prejudices of individual justices 
rather than historic and national 
policies and opinions. As Mr. Justice 
Jackson frankly says in his concur- 


assume 


our 


ring opinion: 


It is idle to pretend that this task 
is one for which we can find in the 
Constitution one word to help us as 
judges to decide where the secular 
ends and the sectarian begins in edu- 
cation. Nor can we find guidance in 
any other legal source. It is a matter 
on which we can find no law but our 
own prepossessions. McCollum v. 
Board of Education, 333 U. S. 237, 238 
(1948). 


In perhaps the most solemn and 
influential of the addresses of George 
Washington, the Farewell Address, 
he sums up the matter in such mas- 
terly fashion that I cannot refrain 
from quoting his words: 


Of all the dispositions and habits 
which lead to political prosperity re- 
ligion and morality are indispensable 
supports. In vain would that man 
claim the tribute of patriotism who 
should labor to subvert these great 
pillars of human happiness—these 
firmest props of the duties of men and 
citizens. The mere politician, equally 
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with the pious man, ought to respect 
and to cherish them. A volume could 
not trace all their connections with 
public and private felicity. Let it sim- 
ply be asked, where is the security for 
property, for reputation, for life, if 
the sense of religious obligation desert 
the oaths which are the instruments 
of investigation in courts of justice. 
And let us with caution indulge the 
supposition that morality can be main- 
tained without religion. Whatever may 
be conceded to influence of refined 
education on minds of peculiar struc- 
ture, reason and experience both for- 
bid us to expect that national mo- 
rality can prevail in exclusion of re- 
ligious principle. 

The First Amendment was de- 
signed to prevent the Congress from 
establishing any religious creed or 
church as a national organization 
and to maintain the right of all per- 
sons to worship in their own way, or 
not at all, as they wished. This is the 
perfectly plain interpretation of the 
meaning of the Amendment. It was 
intended to operate upon Congress, 
and not upon the states, to which 
full latitude was left in the matter. 

The Court, in recent years, has 
held that the Fourteenth Amend- 
ment made this First Amendment 
equally applicable to the states. 
Whether they predicate this upon a 
distinction between natural and 
other types of rights is a philosophic 
question which I do not seek to de- 
termine. But in any event, the 
Amendment prescribed govern- 
mental neutrality among differing 
creeds rather than hostility to all 
religions, which is a very different 
thing. As Mr. Justice Reed in his 
dissenting opinion very truly says: 

The prohibition of enactments re- 
specting the establishment of religion 
do not bar every friendly gesture be- 
tween church and state. (McCollum 

v. Board of Education, 333 U.S. 255, 

256 (1948). 


Were it otherwise, the daily opening 
of our Congress with prayer, the ex- 
istence of chaplains in the Army, and 
many other instances indicating 
American understanding of the 
Amendment would long since have 
been prohibited. The policy of the 
American people has never been 
that of a boycott of religion by the 
federal or state governments. The 
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relationship between religion and 
morality has always been recognized 
in our public life. The recent view 
of the Supreme Court appears to be 
that of the laicization of morality. 
This policy, which is so well known 
and which has caused so much strife 
in some nations, is not found in our 
Constitution, nor is it consistent with 
American history and practice. 

It does seem unfortunate that 
the Supreme Court has felt it neces- 
sary to adopt this view, which seems 
to savor much more of the policy of 
certain radical elements derived from 
doctrines of eighteenth-century writ- 
ers and leaders of the French Revo- 
lution than from American history 
and principles. 

Had the majority of our Supreme 
Court been so historically-minded as 
were their predecessors, who deter- 
mined the case of Ponce v. The Ro- 
man Catholic Church, 210 U.S., 296, 
I cannot but think that the Court 
would have held that there was 
nothing shocking to American prin- 
ciples of constitutional law in allow- 
ing children, whose parents be- 
longed to various religious denomi- 
nations or organizations, to receive 
that instruction in religion which 
George Washington emphasized as 
being so fundamentally connected 
with a sense of right and duty. 

It seems to me unfortunate that 
the Court should have adopted the 
extreme anti-church 
gious view to reach a result which, 
as you wisely say was “not written 
into the First Amendment, and 
should not have been read into it”. 
I trust that it may not be the tend- 
ency of the Court, which occupies 
so pivotal a position in our constitu- 
tional structure,~to insist upon 
exercising clearly legislative and 
constitutional amendatory functions 
in pursuance of the theories or pre- 
possessions of individual judges. 

FREDERIC R. COUDERT 
New York City 


and anti-reli- 


Disagrees with 
President Holman 


" I find myself in such strong dis- 
agreement with the underlying the- 
ory of President Holman in one 


branch of his argument in opposi- 
tion to the International Bill of 
Rights, that I am constrained to 
send you my thoughts on the subject 
(with a copy to him). My reference 
is to his discussion of the “very se- 
rious constitutional and legal ques- 
tions” involved, beginning at the 
bottom of page 1122 of the Decem- 
ber, 1948, JOURNAL. 


I am one of those who believe that 
world peace cannot be achieved and 
maintained unless and until an in- 
ternational organization is created 
having the power to enact, interpret 
and enforce laws that are binding 
upon all the member nations, under 
a voting plan that is reasonably de- 
signed to reflect the real opinion of 
the world. This is not to say that the 
field in which this power exists 
should be a wide one. On the con- 
trary, the most intelligent use must 
be made of the world’s experience 
in selecting and defining the sphere 
of activity of a world government. 
We must not create a jurisdiction 
under a broad power, only to find 
it extended by interpretation into 
domestic corners in which it was 
never intended to operate. We must 
not repeat the experience of our own 
country in creating a power to “reg- 
ulate interstate commerce”, intend- 
ed to remedy an existing evil of a 
clearly interstate nature, only to 
have the power extended by inter- 
pretation until it reaches into al- 
most every corner of the domestic 
activities of the states, to an extent 
never imagined by the draftsmen 
of the Constitution. But when a sub- 
ject has once been recognized as 
truly one for international control, 
and the power of control has been 
clearly and carefully delimited, the 
power over it ought to be conferred 
upon the international government; 
it ought not to be left to each indi- 
vidual nation to decide whether o! 
not it chose to abide by the opinion 
of the majority. An example would 
be the control of the conduct of war, 
if wars must occur. Another example 
would be the enforcement of trea- 
ties, once solemnly made. 


Mr. Holman’s basic argument de- 
stroys all hope of achieving such an 
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objective. He gives a counsel of de- 
spair. 

We can test Mr. Holman’s argu- 
ment by assuming (contrary to fact, 
of course) that power to adopt an 
International Bill of Rights has been 
conferred upon an international leg- 
islature, under a constitution to 
which the United States has sub- 
scribed by constitutional processes. 
rhe Constitution and laws of the 
United States would then drop out 
of consideration, for their effect 
would have been eliminated by the 
constitutional submission to the new 
authority. The United States would 
be bound to abide by the Bill, “with- 
out their having any voice about it, 
either by their own votes or 
through the votes of their duly elect- 
ed representatives,”—although our 
duly chosen representatives would 
have had their word. This would 
indeed be a “far-reaching and rev- 
olutionary change in the processes 
of our constitutional government”, 
but it would not be a “dangerous” 
one or an undesirable one so long 
as the original delegation of power 
had been carefully, thoughtfully and 
far-sightedly made. It would be no 
less far-reaching and revolutionary, 
and no more dangerous, than the 
creation of our own government in 
1787,-or, indeed, any different from 
it in principle. 

Mr. Holman’s argument is instinct 
with the idea that our country will 
never be willing to submit to the 
will of the majority, even within 
meticulously selected areas for in- 
ternational action, without retain- 
ing a power to decide isolatedly for 
itself and without testing the inter- 
national action by its conformity to 
our existing ideas. Surely, Mr. Hol- 
man cannot have attended meeting 
after meeting of the American Bar 
\ssociation, associating and ex- 
changing ideas with lawyers from 
forty-eight jurisdictions, and still be- 
lieve that the things that are done 
and believed in the community 
where he lives are the only ones that 
are right? And, expanding the limits 
of the field, can he believe that the 
things that are done and believed 
in the United States are the only 


ones that are right? He must know 
that the ideas of the states of Wash- 
ington, of New York, of Louisiana 
and all the rest, are often as poles 
apart; yet each had the wisdom and 
foresight to yield a portion of its 
own power in order that a more far- 
reaching and unprejudiced power 
might operate for the common good 
in fields in which the common inter- 
est was the same. If the central pow- 
er is properly created, there need be 
no fear of the “fundamental rights 
and liberties of the citizens of this 
country” being “declared and sub- 
stantially affected” without justifica- 
tion and reasons. If the rest of the 
world, acting within the delegated 
powers, thinks a certain course is 
right, we cannot take pride in assert- 
ing that we alone are the judges of 
what is proper. On the contrary, I 
should take more pride in my coun- 
try if it were to take the lead in creat- 
ing a means of obtaining an “author- 
itative interpretation” of the United 
Nations Charter or of any other in- 
strument into which it may develop, 
to which we would bow, whether or 
not we thought the decision well- 
founded. We as lawyers are well- 
trained to submission to the deci- 
sion of a court, however wrong we 
may consider it. We have not been 
afraid to advocate unreserved sub- 
mission to the International Court 
of Justice. 

I do not wish to be understood as 
differing with Mr. Holman in his 
opposition to the International Bill 
of Rights on other grounds. I think 
only that one of the substantial 
bases of his opposition is itself in- 
consistent with a proper basis for 
international cooperation and is sub- 
versive of any hope for -eradicating 
isolationism. 

CHARLES M. LYMAN 


New Haven, Connecticut 


President Holman’s Reply 
to Mr. Lyman 


® It seems to me that Mr. Lyman 
has erected a “straw man” and then 
prcceeded to demolish it, and in the 
process attempted to use this tech- 
nique as an occasion for arguing the 


cause of “limited’’ World Govern- 
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ment. There was nothing in what I 
said in the December JOURNAL re- 
garding the International Bill of 
Rights program that could fairly be 
construed as arguing either for or 
against eventual World Government 
—either limited or otherwise. Mr. 
Lyman’s “straw man” consists inter 
alia of basing his argument upon as- 
sumptions which he recognizes as 
contrary to fact. Since to date no 
power of legislation with respect to 
an International Bill of Rights or 
other matter directly affecting the 
rights of the citizens of member 
states has been conferred upon the 
United Nations Assembly, it does 
constitute a by-passing of our con- 
stitutional processes for the General 
Assembly, by its exclusive legislative 
fiat, to legislate as to basic rights 
affecting the life, liberty and prop- 
erty of our citizens. To use Mr. Ly- 
man’s own language—until a sub- 
ject has been “recognized as truly 
one of international control” and | 
may add, so recognized by and 
through the exercise of our constitu- 
tional processes, as for example by 
ratification in the form of a treaty as 
the Charter itself was ratified, it is 
valid to point out as I did that the 
exercise of unconferred legislative 
powers by the General Assembly 
(whether with respect to an Interna- 
tional Bill of Rights or otherwise) 
raises serious constitutional and le- 
gal problems and involves a danger- 
ous by-passing of our constitutional 
processes. 
FRANK E. HOLMAN 


Seattle, Washington 


Clarifies Powers of 
Massachusetts High Court 


=" In the review of the book, The 
Legacy of Sacco and Vanze‘ti, ap- 
pearing on pages 1106 and 1107 of 
the December, 1948, Jourzat the re- 
viewer makes the statenent, appar- 
ently by way of quotation from the 
book, that in 1910 the “judicial sys- 
tem [of Massachusetts] had been 
changed to provide one judge of the 
Superior Court and limitation of ap- 
pellate review to ‘a matter of law 


apparent upon the record’ ”. 
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Acts of 1910, Chapter 555, Section 
3, did change the law affecting trials 
of capital cases in Massachusetts by 
reducing the number of presiding 
justices at the trial from two or more 
justices to one. Otherwise the judi- 
cial system was not changed in the 
slightest degree. The powers of the 
Supreme Judicial Court, the court of 
last review in Massachusetts, were 
neither increased nor decreased by 
the 1910 statute. 

This is made plain by the opinion 
of the Supreme Judicial Court in the 
case of Commonwealth v. Phelps, 210 
Mass. 78 (1911), where the alleged 
crime was committed prior to the en- 
actment of the act in question. “The 
question in the case is whether a 
statute enacted after the commission 
of an offense is void as an ex post 
facto law because its effect is to pro- 
vide that one in place of two or more 
judges shall preside” (page 79). “In 
the case at bar there was no change 
in the indictment that had to be 
found nor in the conduct of the trial 
by which the fact of the defendant's 
guilt had to be established, nor in his 
right to have any and all questions 
of law reviewed by the same appel- 
late court that was in existence when 
the alleged crime was committed. 
The only change was in the fact that 
one in place of two or more judges 
was to and did preside at the trial” 
(page 82). For that reason the Su- 
preme Judicial Court determined 
that the law was not void as an ex 
post facto law so far as this defend- 
ant was concerned. 

JaMEs M. ROSENTHAL 
Pittsfield, Massachusetts 


Unusual Degree Held 

by Florida Lawyer 

® The other day I happened to be 
at Tavares, Florida, a_ lovely 
county-seat town in the lake and hill 
country of Florida. I went into the 
office of Jesse W. Hunter, who ‘is 
now and has been for many years 
State Attorney of the Fifth Judicial 
Circuit of Florida and one of the 
leading lawyers in that section. 
Alongside the diplomas of his sons 
hanging in the reception room of 
his office, I found the enclosed 
diploma and asked for and obtained 


The University of Scuffletown 
has conferred on 
Fesse TW. Bunter 
the degree €. H. B. 
Wictor Malae Fortunae 


(Conqueror 


of Hard Knocks) 


and all the rights, privileges and responsibilities thereunto appertaining, as further evidence of the skill-and per 


matence which has heretofore overcome obstacles 
WHEREFORE, the said JESSE W 


grades); having studied law fx 


HUNTER, having completed 


one entire year in pablic school (all 


t four years while riding about in a box car distributing mail, and having studied 


exhaustively under the tutelage of three brilliant sons (all of whom are now out of jail) and a daughter; to this date 


NOW THEREFORE, IN 


Seal of the University affixed 


WITNESS 


Isaued by the Board of Control upon rex 


1938 


WHEREOF this Diploma 


mmendation of the facyglty at Tavares, this the 


duly signed, has been issued and the 


th day of June. 
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a photostatic copy. 
Upon investigation, I was in- 
formed that Mr. Hunter’s sons, who 
are ably following in his footsteps, 
did not wish to hang their diplomas, 
law and otherwise, without providing 
a diploma for their illustrious father. 
Che result was this diploma from 
the University of Scuffletown duly 
granted by the late Judge J. C. B. 
Koonce, Circuit Judge, George J. 
Dykes, Clerk of the Circuit Court 
of Lake County, Florida, for many 
years, and by the Superintendent of 
Public Instruction and the sheriff of 
that county. 
Scuffletown is 
for shanty town, or hard 
and interpreted means the 
bitter experience. 
Morris E. 


cracker language 
scrabble, 


school of 


WHITE 


Tampa, Florida 


Disagrees with 

Colonel King 

® I spent nearly five years in the 
Regular Army of the United States, 
enlisting therein as a recruit in 1916 
at the age of 17 years. During this 
service I held various ranks, being 
appointed a regimental 
major in 1918. One of my duties 
required the handling of records of 
court-martial proceedings and my 
knowledge of these proceedings 
make very agreeable 


sergeant- 


would not 


reading for the average American 


citizen. Following my _ separation 
from the service in 1920, I was com- 
the Officers’ 


Corps as an adjutant general, which 


missioned in Reserve 
commission I held until I was ap- 
pointed to the beneh. My only ex- 
perience with court-martial proce- 
under the 
following World War I demonstrated 
that they had very little efficacy be- 


dure so-called reforms 


cause these matters, for the most 
part, were left in the hands of the 
military commander. I was counsel 
for an accused enlisted man and the 
whole affair was farcical. 

I am a former Chairman of the 
Section on National Defense of the 
Commonwealth Club of California, 
a former Judge of the Superior Court 
of California, and organized the 
Selective Service System for the City 
and County of San Francisco in 1940. 

I am intensely interested in the 
reform of military justice. Probably, 
more accurate to Say 
establishment of mili- 


it would be 
“creation or 
tary justice”. 

I have read with interest Colonel 
King’s defense of the present court- 
martial procedure, which appeared 
in the December, 1948, issue of the 
JourNAL. His point of view I can 
understand because I once held such 
view myself. It is the view of the 
military mind at its worst or best, 
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depending upon the side one takes. 
Colonel King’s view overlooks en- 
tirely that giant imponderable cre- 
ated by the thralldom of rank, dis- 
cipline and special privilege, which 
renders it next to impossible for the 
average enlisted man to know and 
intelligently exercise the few rights 
that are accorded him when he is 
accused of violation of military law. 
It is this imponderable that is the 
real road-block lying athwart the 
road leading to military justice. 
his thing is substantive rather than 
procedural. 

Giving full credit to Colonel King’s 
honesty and sincerity of opinion— 
and I do so credit him—nevertheless 
his criticism of the JouRNAL’s August 
editorial on military justice is a 
model of special pleading. In es- 
sence, it is a case of the thing being 
bad but, yet, it could be worse. Wher- 
ever the letter of the law favors the 
accused, he stresses that letter—al- 
though he well knéws that in actual 
practice these statutory requirements 
often receive cavalier treatment as 
is the very nature of a dictatorial 
institution such as a military organi- 
zation—yet, when he deals with the 
letter of the law unfavorable to the 
accused, he attempts to explain it 
away by saying that the military com- 
mander delegates such authority to 
his subordinates. What a defense! 
No military commander is qualified 
\o police his own conduct and con- 
science. No human being is qualified 
to do this and least of all one who 
s steeped in the military way of do- 
ing things. 

The army I knew prior to World 
War I never considered court-martial 
procedure as anything other than a 
orm of discipline. Probably it is 
much improved today; at least I 
hope so. That army, as it then ex- 
isted, was imbued not at all with the 
\merican spirit of the dignity of the 
individual. As an institution calcu- 
lated to accord military justice, it 
Was ignorant, stupid and un-Ameri- 
can. It was difficult to believe—had 
hot one seen the thing in operation 
~that the United States of America 
~a government of free people—could 
have sponsored such an instrument 


so radically and lamentably at vari- 
ance with the elementary spirit and 
principles of this republic. These 
things I say, fully realizing that any 
‘military organization must be un- 
democratic and dictatorial to some 
extent if it is to survive as a military 
instrument. But conceding this to 
be true, still there is always left 
enough room—and this is the im- 
portant point of this subject—within 
which to permit equality in funda- 
mental rights of all ranks and the 
creation of an instrument outside 
of and beyond the chain of com- 
mand in an army to enforce such 
fundamental rights. All that is needed 
is the will to do this. There is none 
so gross as will believe such instru- 
ment may be safely trusted in the 
hands of the military commander 
and his subordinates. 

We know that the reforms in mili- 
tary law inaugurated after World 
War I amounted to very little be- 
cause their administration was con- 
fided to the very persons those re- 
calculated to restrain. 
Thus it ever is with reforms, where 


forms were 


the “reformed” carries out the re- 
form program. What is needed is 
mandatory statutory revision bind- 
ing upon the whole military institu- 
tion from the Commander in Chief 
to the lowest rank. If these 
reforms are left to the discretion of 


down 


any official, you may as well forget 
the whole business. There will be 
no reform. History demonstrates that 
the “brass” of the military have al- 
ways been able to “take into camp” 
our civilian heads of the armed serv- 
ices. Why this should be so has ever 
been a mystery to me. 

You have heard it said that crimi- 
nal procedure laws were made to 
punish the guilty. I say that criminal 
procedure laws were made to protect 
the innocent. That was and is and 
ever should be their paramount ob- 
jective. Punishment of the guilty, 
necessary as that is, must always be 
incidental and complementary to the 
paramount objective of protecting 
the innocent. If these laws are just 
and are honestly, fairly and effici- 
ently administered, the result will 
be right. Military law is neither just 
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nor fairly administered, and all the 
special pleading known to man will 
not supply a remedy for these two 
glaring defects. 

It is the duty of the American Bar 
Association to persist in its course 
seeking reform—or more appropri- 
ately, creation—of military justice. 

Everett C. McKrace 


San Francisco, California 


Sees Contrast Between 
Court of 1917 and Present Court 


® The writer first appeared before 
the Supreme Court of the United 
States in the year 1917. Among the 
members of the Court at that time 
were Chief Justice White, a Loui- 
siana Democrat; Mr. Justice Brand- 
liberal Democrat 
from Massachusetts; and Mr. Justice 
Holmes, the great liberal judge con- 


eis, a so-called 


cerning whose liberalism hundreds 
of thousands of words been 
written by the exponents of liber- 


have 


alism of our time. Despite political 
affiliations and despite the so-called 
liberalism of Brandeis and Holmes, 
it cannot be denied that each of them 
had a full and keen appreciation of 
the dignity required of the members 
of that Court and of the necessity 
that its members remain aloof from 
partisan politics, whether they be 
of the National 
of Manufacturers or of the various 
branches of organized labor. 
Without 

members of 


those Association 


the 
the profession to a 
picture which appeared in recent 


comment I refer 


issues of both Life and Time mag- 
azines showing one of the present 
members of the Court in attendance 
at a national convention of the CIO 
in Portland in a jovial conference 
with President Murray of the CIO 
and another national officer of that 
union, 

In connection with this picture 
there is also a synopsis of the remarks 
made by the learned Justice to the 
convention, which remarks might 
well cause reasonable doubt to arise 
as to whether their author should 
hereafter participate judicially in 
cases which might come before the 
Court involving the alleged rights 
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of organized labor, 
the CIO. 

The contrast between the 1917 era 
of White, Brandeis and Holmes, and 
the participation of a member of the 
Court in the 1948 convention of the 
CIO as is here pictured is indeed 
startling. Concerning it I make no 
comment, but leave the matter to 
the good sense of the profession. 

L. L. THOMPSON 
Tacoma, Washington 


particularly 


Calls Attention 
to Citation Error 
® Willis D. Miller, of the Supreme 
Court of Appeals of Virginia, has 
kindly called my attention to an 
error of citation in my article in the 
JourNAL, Volume 34, Page 1001, 
Note 6 (November, 1948). The ci- 
tation should have been Bain Peanut 
Company v. Pinson, et al., 282 U. S. 
499, 501 (1931). I now add reference 
also to Missouri, Kansas and Texas 
Railway v. May, 194 U. S. 267, 270, 
48 L. ed. 971 (1904). 

Ben W. PALMER 
Minneapolis, Minnesota 


Another Disagreement 

with Colonel King 

* Colonel Archibald King, whose 
letter you printed in the December 
issue of the JouRNAL, has found a 
few technical flaws in your editorial, 
but does not touch on the important 
defect in our system of courts mar- 
tial. That defect is the fact that the 
commanding officer can, and _ fre- 
quently does, influence court-martial 
decisions. 

I can prove this by documentary 
evidence, but the Judge Advocate 
General of the Army has refused 
even my Congressman’s request to 
declassify the confidential nature of 
this material so that it can be quoted. 
So long as the head of the entire sys- 
tem of military justice insists upon 
keeping this material secret, it does 
not come with good grace for any 
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Army official to make statements that 
can easily be refuted, and at the 
same time prevent anyone from re- 
futing them. Their insistence on 


secrecy is in itself a confession that * 


they cannot stand the light of day 
upon their official actions. 

We are pleasantly surprised to 
note that you continue to maintain 
your position, and we hope that you 
will pursue it to the end. 

LesTER C. DAvipSON 
Sioux City, Iowa 


Recommends Study 
of the Natural Law 


®" Under the heading “The Develop- 
ment of International Law”, (34 
A.B.A.J. 1125; December, 1948) 
Louis B, Sohn publishes excerpts 
from an address by John Foster 
Dulles on the subject of moral law 
and international law. Mr. Dulles 
states: 

The churches can and should say 
these things and develop a stronger 
public opinion against war. But that 
part of the churches’ task is the easier 
part. War has been recurrent through- 
out the ages, despite its generally 
acknowledged evilness and most men’s 
preference for peace. For that there 
must be some basic cause. The 
churches’ further and harder task is 
to discern that cause and show how 
it can be overcome. 

On the subject of natural law, 
Monsignor Matthew Smith wrote a 
2700-word well documented column 
entitled “Either Follow Natural 
Law or Perish”. (The Register, Den- 
ver, Colorado, December 26, 1948). 
Phere is a striking parallel between 
Monsignor Smith’s article and Mr. 
Dulles’ statements. Both Mr. Dulles 
and Monsignor Smith seem to be 
moved by the wel! reflected thought 
that international law, indeed, any 
law, is based on natural law. 

As if accepting the challenge to the 
churches expressed in the above 
quoted excerpt from Mr. Sohn’s art- 
icle, Monsignor Smith writes: 





It is our belief that the Catholic 
Church’s emphasis on natural law is 
largely responsible for democracy in 
the Western world, and that an em- 
phasis on this law might save civiliza- 
tion from collapse. That these facts 
are not generally recognized is a sad 
commentary on the chaos of thinking 
among even modern educators. 


a 


urther, Mr. Dulles says: 


If the organization of peace is de- 
pendent on law, it is necessary to have 
some understanding as to the nature 
of law. . . . Belief in the dignity and 
worth of the individual flows from 
the assumption that the individual is 
created by God in His image, is the 
object of God's redemptive love and 
is directly accountable to God. He 
therefore has a dignity and worth 
different than if he were only a part 
of the natural order. Men, born to 
be children of God, have rights and 
responsibilities that other men cannot 
take from them. 


Monsignor Smith writes: 


The Catholic Church has always 
had, and always will have a supreme 
respect for the natural law . . . There 
is definitely such a thing as natural 
law, which tells us by reason what 
our rights and duties are. It is called 
natural because it is implanted in 
our very nature. Divine revelation 
emphasizes it, but it is possible for 
us to know it by reason. It is the 
voice of conscience, which lets even 
barbarians know what is right or 
wrong, if they are sane. One can dull 
conscience by constant sin, and one 
can dull the voice of the natural law 
in the same way, but a law passed by 
a legislature, or even an ecclesiastical 
body is not a real law, unless it con- 
forms to the precepts of the natural 
law. . . It [natural law] is implanted 
in our rational nature. God made us 
with it. 

It is our opinion that the student of 
international law will profit much 
by reading and studying the above 
two articles in their search for the 
meaning and understanding of, and 
in connection with their dissertations 
on, internal law and international 
law. 
Fevrx H. GARCIA 


Dallas, Texas 
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Practising lawyer's guide to the 


current LAW MAGAZINES 





Acency — “Agency To Make 
Representations”: The 
dealing with the responsibility of 
superiors for the acts of their “ser- 
vants” or “agents” has been a source 
of much confusion for lawyers. The 


case law 


leading article in the December, 
1948, issue of the Vanderbilt Law 
Review (Vol. 2—No. 1; pages 1-26), 
written by Merton Ferson, Visiting 
Professor of Law at the Vanderbilt 
University School of Law and Dean 
Emeritus of the University of Cin- 
cinnati College of Law, is an analysis 
of agency law with respect to the 
liability of one person for the repre- 
sentations, commands, threats and 
other utterances by another per- 
son. Professor Ferson states that the 
proper approach to the problem of 
determining responsibility is by 
classifying the acts in question, juris- 
tic acts being those done for the very 
purpose of affecting the legal rela- 
tions of the person for whom they are 
done, and non-juristic acts being the 
remainder of human activities. 
While the juristic act must have 
been “authorized” to fix responsibi- 
lity on the principal, the non-juristic 
act will render the superior liable 
if performed within the scope of 
employment. While conceding that 
there has been uncertainty of result 
among the cases, he states that repre- 
sentations are inherently non-juristic 
acts, calling for mere employment 
rather than authorization, and 
chargeable to the employer if made 
within the scope -of the employee's 
employment. (Address: Vanderbilt 
Law Review, Vanderbilt University, 
Nashville 4, Tenn.; price for a single 
copy: $1.50). 


Anreravit LAW—Monopo- 
lies—“Enforcement of the Sherman 
Act by Actions for Treble Damages”: 
A method of improving the enforce- 
ment of the Sherman Act other than 
by increasing the staff of the Anti- 
trust Division of the Department of 
Justice to provide more adequate 
policing and prosecution of viola- 
tions in the traditional methods, is 
suggested in an article by William 
Wright Daniel in the November is- 
sue of the Virginia Law Review 
(Vol. 34—No. 8; pages 901-926). The 
author’s proposal is that more atten- 
tion should be given to the treble- 
damage provisions (Section 7) of the 
Act, to supplement the more tra- 
ditional remedies of injunction and 
criminal action. Beginning with a 
brief consideration of the problem 
of proof of damages under Section 7, 
actions and the trends of these re- 
coveries, the article emphasizes such 
actions (1) by the United States as 
an injured purchaser or as parens 
patriae, (2) by a state in its proprie- 
tary interest or as parens patriae, and 
(3) by injured persons in a class ac- 
tion or under the “permissive join- 
der” procedure. (Address: Virginia 
Law Review, Clark Memorial Hall, 
Charlottesville, Va.; price for a sin- 
gle copy: $1.25.) 


|, ees LAW — “Patent 
Combinations and the Anti-Trust 
Laws”: Because the patent law does 
not give the patentee the right to 
make, use or sell his invention, but 
only the right to exclude others from 
making, using or selling it, the issu- 
ance to independent owners of a 


large number of interdependent pat- 
ents forced upon industry the insti- 
tution of the patent pool. In the De- 
cember issue of The George Wash- 
ington Law Review (Vol. 17—No. 1; 
pages 59-96), Wood, 
General the General 
Electric Company, attempts “to ex- 
plore and delineate the tortuous 
line of legality which has evolved 
from the long running battle be- 
tween the advocates of a strong pat- 
ent policy on the one hand and the 
advocates of a strong anti-trust pol- 
icy on the other.” All of the leading 
United States Supreme Court cases 
in the field are discussed and ana- 
lyzed. Besides “pools” and cross-li- 
censing, license limitations, licensee 
estoppel, and the function of the 
treated. (Address: The 
George Washington Law Review, 
The George Washington University, 
Washington, D. C.; price for a single 
copy: $1.00.) 


Lawrence Il. 
Counsel of 


court are 


Antitrust LAW — “Patents, 
Act— 
The Supreme Court and a Competi- 
tive Economy, 1947 Term”: A study 


Procedures and the Sherman 


of thirteen of the fourteen Supreme 
Court trade regulation decisions 
handed down during its 1947 term, 
grouped according to subject matter, 
is appearing more or less simulta- 
neously in four separate articles in 
four different law reviews. Written 
by Robert C. Bernard of the District 
of Columbia bar and Sergei S. Zlin- 
koff of the New York bar, the article 
in the December issue of The George 
Washington Law Review (Vol. 17— 
No. 1; pages 1-58) treats seven of 
the cases under the respective head- 
ings: Patents; Procedural Difficulties 
and the Anti-Trust Laws; Patents 
and the Sherman Act, Even in such 
diverse fields as the validity of pat- 
ents, procedural problems arising in 
anti-trust litigation, and the inter- 
relation between the scope of the 
patent privilege and the Sherman 
Act, the authors believe that a single 
theme is discernible in the Court's 
decisions; namely, “The public pol- 
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icy of free competition embodied in 
the 
paramount principle that not only 


the anti-monopoly statutes is 
seems to underlie the majority’s views 
in each individual case but also to 
explain the fundamental relation- 
ship between the rulings taken as 2 
whole.” 

Evasion or delay of anti-trust suits 
was forestalled by the Court’s deci- 
sions in the National City Lines (334 
U.S. 573) and Scophony (333 U.S. 
795) cases. The substantive scope of 
the anti-trust laws was broadened by 
the Court in both the National Salt 
(332 U.S. 30) and the Mandeville 
Island Farms (334 U.S. 219) suits. 
Because of the monopoly aspects of 
the patent privilege, strict standards 
of validity were laid down in the 
Funk Seed (333 U.S. 127) case. The 
extent to which a patent can be used 
to fix prices or otherwise interfere 
with normal competitive processes 
was sharply limited by the Court’s 
Gypsum (333 U.S. 364) 
Material (333 U.S. 287) 
(Address: The George Washington 


and Line 
decisions. 


Law Review, The George Washing- 
ton Universitv, Washington, D.C.; 
price for a single copy: $1.00.) 


CoMMERCIAL LAW—“On The 
Difficulties of Codifying Commercial 
Law”: In 1940 the American Law 
Institute and the National Confer- 
ence of Commissioners on Uniform 
State Laws undertook the prepara- 
tion of a comprehensive Commercial 
Code intended to supplant existing 
commercial acts and, in addition, 
cover previously uncodified matter. 
The leading article in the August, 
1948, issue of The Yale Law Journal 
Vol. 57—No. 8; pages 1341-1359) 
points out the problems necessarily 
confronting the draftsmen of a work 
of this magnitude. Grant Gilmore, 
Assistant Professor of Law at Yale 
Law School and Assistant Reporter 
for the article of the proposed Code 
dealing with secured commercial 
transactions, is the author of the 
article. He states that, despite the 
good features of the Uniform Sales 
Act which was promulgated in 1906, 
the effect of the Act as a whole was 
to perpetuate the split between the 
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law of sales and business practice, 
while the Revised Sales Act, which 
is the only article of the proposed 
Code which has been made publicly 
available, has made a notable effort 
to conform law to current business 
niactice. The author also sets forth 
several caveats for the draftsmen 
of the proposed Code, the first of 
which is that the Code should be 
kept in terms of such generality as to 
permit of an easy application of its 
provisions to new patterns of busi- 
ness behavior. (Address: The Yale 
Law Journal, 127 Wall Street, New 
Haven, Conn.; price for a single 
copy: $1.00.) 


Comm ERCIAL LAW—“Remedies 
for Total Breach of Contract under 
the Uniform Revised Sales Act”: A 
comment in the August, 1948, issue 
of The Yale Law Journal (Vol. 57— 
No. 8; pages 1360-1388) contrasts the 
remedies available under the Uni- 
form Sales Act with the buyers’ and 
sellers’ remedies provided by the 
proposed Uniform Revised Sales Act 
which is intended to be submitted 
to the states for adoption as a part 
of the new Commercial Code. The 
author takes the position that, while 
the new Act places a desirable em- 
phasis on harmonizing the law with 
commercial practice, it has failed to 
supply sanctions sufficient to ensure 
performance of contractual obliga- 
tions regardless of the vicissitudes of 
fluctuating markets. He suggests that 
a detailed study of commercial prac- 
tices will be necessary to provide 
accurate data with which to deter- 
mine how strong a sanction may be 
required to ensure performance of 
contracts, guard against compromise 
of claims to the detriment of inno- 
cent parties and remove the remain- 
ing barriers to full compensation for 
the value of the promised perform- 
ance. (Address: The Yale Law Jour- 
nal, 127 Wall Street, New Haven, 
Conn.; price for a single copy: $1.00.) 


Corporations — “Corporate 
Financing Through the Sale and 
Lease-Back of Property”: The lead- 
ing article in the November, 1948, 





issue of the Harvard Law Review 
(Vol. 62—No. 1; pages 1-41), enti- 
tled as above, and written by Profes. 
sor William L. Cary, of the North- 
western University School of Law, 
analyzes extensively the business, tax 
and political considerations of the 
sale and lease-back transactions 
which have been utilized by corpora- 
tions, particularly in recent years, to 
effect tax savings and also to raise 
capital. Reference is made to several 
case studies to demonstrate the fea- 
sibility of the device. The author 
considers that the sale and lease-back 
device continues to perform a legiti- 
mate and highly useful function al 
though he cautions that limitations 
must be expected on its efficacy for 
tax purposes and as a continuous 
method for raising capital funds. 
(Address: Harvard Law Review, 
Gannett House, Cambridge, Mass.; 
price for a single copy: $1.00) . 


Domestic RELATIONS—“Di- 
vorces by the Consent of the Parties 
and Divisible Divorce Decrees’: A 
discussion of the effect of two pairs 
of divorce cases coming out of the 
United States Supreme Court in 
June appears in the November-De- 
cember, 1948, issue of the [llinois 
Law Review (Vol. 43—No. 5; pages 
608-622). These cases, according to 
the authors of this article, Profes 
sors Homer F. Carey and Brunson 
MacChesney of Northwestern Uni- 
versity School of Law, bring into 
contrast the relative constitutional 
positions in other states of decrees 
rendered ex parte, and those ren- 
dered upon personal jurisdiction 
over the defendant. The first pair 
of cases, Sherrer v. Sherrer, 334 U.S. 
343 (1948) , and Coe v. Coe, 334 U.S. 
378 (1948), involved the constitu- 
tional force in Massachusetts of di- 
vorce decrees obtained in Florida 
and Nevada, respectively, upon per- 
sonal appearance there by the respec- 
tive defendants. The other pair of 
cases, Estin vy. Estin, 334 U.S. 541 
(1948) and Kreiger v. Kreiger, 334 
U.S. 555 (1948) involved the ques- 
tion of whether a decree of divorce 
granted ex parte by the court of the 















hus 
TeCC 
re lic 
pro 
dec! 
othe 
cile. 
effec 
dec 
juri 
thor 
uni 
can 
isla 
Rev 
Sch 


for 


Ix 


the 
(An 
writ 
\ssi 
Em 
pan 
of t 
pag 
side 
icle 
tant 
upo 
chas 
deli 
that 
insu 
rule 
em] 
cide 
sura 
Law 
\ve 


a SI 


Py 


Free 
\ssi 
the 
sery 
in t 
Har 
I; p 
side 
ing 
late 
is b 


auth 


pt 






review 
, enti- 
Profes- 
N orth- 
Law, 
Ss, tax 
of the 
[tions 
rpora- 
ars, to 
) raise 
several 
he fea- 
author 
e-back 
legiti- 
ion al- 
tations 
icy for 
inuous 
funds. 
-eview, 


Mass.; 


S—“Di- 
Parties 
es’: A 
O pairs 
of the 
urt in 
ber-De- 
Illinois 
; pages 
ling to 
Profes- 
yrunson 
n Uni 
1g into 
utional 
decrees 
se ren- 
diction 
rst. pair 
34 US. 
334 US. 
onstitu- 
s of di- 
Florida 
on. per: 
» respec: 
pair of 
N.S. 541 
ger, 334 
le ques 
divorce 
t of the 











husband’s domicile might be denied 
recognition insofar as the husband 
rclies upon it to destroy the support 
provisions of a prior valid separation 
decree obtained by the wife in an- 
other state, the matrimonial domi- 
cile. After analyzing the divergent 
effects extra-territorially of ex parte 
decrees and those based on personal 
jurisdiction of both parties, the au- 
thors conclude that certainty and 
uniformity in this controversial area, 
can be achieved only by federal leg- 
islative action. (Address: Illinois Law 
Northwestern 


Review, University 


School of Law, Chicago, IIl.; price 


for a single copy: $1.00.) 


[ NSURANCE~“Ineurance Against 
the Consequences of Wilful Acts”: 
\n article, entitled as above and 


Frank W. Woodhead, 
\ssistant General Counsel of Pacific 


written by 


Employers Mutual Insurance Com- 
pany, appears in the November issue 
of the Insurance Journal (No. 310; 
pages 867-881). Mr. Woodhead con- 
siders the subject-matter of his art- 
icle in the light of the most impor- 
tant statutes imposing restrictions 
upon the attempt ofa person to pur- 
chase indemnity insurance for his 
deliberate wilful acts. He concludes 
that, insofar as third party liability 
insurance is concerned, the majority 
rule is that assault by an assured’s 
employee may be considered as “ac- 
cidental”, within the limits of an in- 
surance policy. (Address: Insurance 
Law Journal, 214 North Michigan 
\venue, Chicago 1, IIl.; price for a 
a single copy: $1.00). 


Practice — “Oral Advocacy”: 
Frederick Bernays Wiener, formerly 
\ssistant to the Solicitor General of 
the United States, is the author of a 
serviceable essay, entitled as above, 
in the November, 1948, issue of the 
Harvard Law Review (Vol. 62—No. 
|; pages 56-75) , on points to be con- 
sidered by the lawyer who is prepar- 
ing for oral argument in an appel- 
late court. It is stated that the article 
is based upon a chapter from the 
author’s forthcoming book entitled 
Appellate Advocacy. It appears that 


the author draws chiefly upon his 


own observation of arguments be- 
fore the Supreme Court of the Unit- 
ed States while he was serving on the 
staff of the He 


stresses the importance of careful 


Solicitor General. 


preparation for argument, the avoid- 
ance of reading and the necessity 
for applying the fundamentals of 
good public speaking. (Address: 
Harvard Law Review, Gannett 
House, Cambridge, Mass.; price for 
a single copy. $1.00) . 


STATUTES—“Statute Law and its 
Interpretation in the Modern State”: 
Professor W. Friedmann, of the Uni- 
versity of Melbourne, is the author 
of the leading article in the Novem- 
ber, 1948, issue of the Canadian Bar 
Review (Vol. 26—No. 9; pages 1277- 
1300), entitled as above, in which he 
explores the various approaches to 
statutory construction in view of the 
increasing importance of statute law 
in the legal life of modern communi- 
ties. He compares the analytical or 
traditional approach with the so- 
called “social 
and _ the ap- 
proach, which have been favored by 
those who have felt that 
years the traditional approach to the 


purpose” approach 


“creative intuition” 
in recent 


construction of a statute too often 
fails to give effect to the needs of the 
modern community. However, Pro- 
fessor Friedmann finds no single ap- 
proach sufficient and believes that 
more stress should be placed upon 
the nature of the statute which is to 
be construed to determine 
approach should be followed by the 
court in a given case. (Address: 
Canadian Bar Review, Room 505, 
Ottawa Electric Building, Ottawa, 


which 


Ontario; price for a single copy: 
$1.00). 


Taxation — “Federal Tax Pro- 
blems Relating to Property Owned 
in Joint Tenancy and Tenancy by 
the Entirety”: A very substantial 
part of the real estate (and, to a less- 
er extent, savings bank deposits) 
owned by American married couples 
is owned by them in joint tenancy 
or tenancy by the entirety. The in- 
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adequately recognized tax conse- 
quences peculiar to these tenancies 
are discussed by Professor Harry J. 
Rudick in the November issue of the 
Tax Law Review (Vol. 4—No. 1; 
pages 3-33.) The Revenue Act of 1948 
has, for possibly the majority of such 
tenancies, removed some of the tax 
problems as a practical matter but it 
leaves many others and adds a few 
of its own. Estate tax, gift tax and 
income tax problems consequent on 
the creation of such estates are se- 
parately considered and dealt with 
on a practical basis. Perhaps the 
most widely significant and least ap- 
preciated problem referred to is that 
of the surviving tenant. Unaffected 
by the Revenue Act of 1948, the 
cases and rulings are uniform to the 
effect that the basis of the surviving 
joint tenant or tenant by the entirety 
(for computing gains) is the origi- 
nal cost of the property, notwith- 
standing the fact that part or all of 
the property may have been includ- 
ed in the cost estate of the decedent 
tenant for federal estate tax pur- 
poses. (Address: Tax Law Review, 
New York University School of Law, 
100 Washington Square East, New 
York 3, N. Y.; price for a single 
copy: $1.00). 


"Torts—“Defamation by Radio: 
A Reconsideration”: Professor R. C. 
Donnelly, of ‘the University of Vir- 
ginia Law School, is the author of 
an article in the November, 1948, 
issue of the Jowa Law Review (Vol. 
34—No. 1; pages 12-40) , on the ques- 
tion whether defamation by radio 
is libel, slander or a new tort. Many 
recent decisions in this field are re- 
viewed, and the author concludes 
that the impact of radio on the 
law of defamation has focused atten- 
tion upon the following proposals: 
(1) that defamatory statements made 
over the radio, whether read from a 
manuscript or interpolated, be clas- 
sified as libel and not slander; (2) 
that for defamation contained in 
programs not presenting adverse 
views on questions and persons of 
public interest, the radio station be 
held to strict liability; (3) that Sec- 
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tion 315 of the Communications Act 
of 1934 prohibits a radio station from 
censoring the speeches of candidates 
for public office, and perforce insu- 
lates the station from liability for 
defamatory utterances made by such 
candidates; (4) that the pending 
White Bill is meritorious in extend- 
ing the “reply” provisions of Section 
315 to include discussion of proposed. 
legislation and public questions of 
a controversial nature, and in ex- 
plicitly relieving the radio station 
from liability for defamation. (Ad- 
dress: Iowa Law Review, College of 
Law, Iowa City, Iowa; price for a 
single copy: $1.00). 


2 


Torts — “The Right of Reply: 
An Alternative to an Action for 
Libel”: The November issue of the 
Virginia Law Review (Vol. 34—No. 
8; pages 867-900) presents an article 
advocating the passage of appro- 
priate laws in this country, other 
than in Nevada where such a law 
now exists, granting the absolute 
right to a person who has been de- 
famed by a publication to reply to 
the defamatory statements in the 
same publication. The author, Rich- 
ard C. Donnelly, states that such a 
remedy would make it possible for 
a person who feels aggrieved by a 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Non-Taxable Stock Dividends and Rights 


® One of the common and 
baffling problems which confronts 
investors, large and small, as March 
15 approaches is the treatment of 
stock dividends—particularly the non- 
taxable variety. With this in mind 
we are devoting our page this month 
to a restatement of the rules in the 
hope that this may be of some assis- 
tance to our readers in the prepara- 
tion of their own and their clients’ 
returns. 

A dividend paid in the stock of the 
issuing corporation is non-taxable 
when it does not change the propor- 
tionate interests of the shareholders 
in the corporation. Helvering v. 
Sprouse, 318 U.S. 604. The theory 
is that the shareholder’s investment 
in the enterprise has been changed 
(augmented) in form only. He holds 
a few more shares, but so does every- 
one else. A dividend of common on 
common is the simplest example; 


most 
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but a dividend payable in stock of 
a different class may also be non- 
taxable if the proportionate-interest 
test is met. Thus the issuance of 
preferred stock to common share- 
holders will be non-taxable if at the 
time the corporation has no pre- 
ferred outstanding. The issuance of 
the stock may be preceded by an 
issue of “rights”’—options to the 
shareholders to subscribe for the new 
stock at a price. This does not alter 
the situation provided the stock it- 
self would be non-taxable if issued 
directly and without further pay- 
ment by the shareholders. 

A taxable stock dividend, on the 
other hand, is one payable in the 
stock of another corporation or one 
which changes the proportionate in- 
terests of the shareholders. The most 
common example of the latter type is 
a dividend to common shareholders 
payable in preferred stock of a class 





























































statement in the press to defend his 
reputation without having to resort 
to a lawsuit for damages and would 
also provide him with a form of re- 
lief more appropriate to the type of 
harm sustained. The author believes 
also that such a law would improve 
the services of newspapers and other 
media for mass communications as 
instrumentalities for the dissemina- 
tion of conflicting and divergent 
points of view. Foreign laws of simi- 
lar import are cited. (Address: Vir 
ginia Law Review, Clark Memorial 
Hall, Charlottesville, Va; price for a 
single copy: $1.25). 


already outstanding. 
a corporation which proposes to dis- 
tribute preferred stock on its com- 
mon should ‘understand that, while 
the initial issue of preferred will be 
non-taxable, the process cannot be 
repeated without subjecting its share 
holders to a tax based on the fair 
value of the preferred.) 

The problem whether the new 
stock is taxable or non-taxable usu- 
ally presents little difficulty to the 
investor-taxpayer. Most corporations 
advise their shareholders on_ this 
point at the time the stock is issued. 
The trouble comes when the share- 
holder sells some of his stock, new 
or old, or sells, instead of exercising, 
his rights to subscribe. Assuming that 
the dividend is non-taxable, the 
shareholder’s gain or loss in the sale 
transaction and in any subsequent 
sale of his remaining stock will de- 
pend upon the apportionment of his 
basis or cost between the stock or 
rights which he sells and the stock 
which he retains. His original invest- 
ment in the corporation remains un- 
changed; but with the issuance of the 
dividend stock, this investment is 
represented by additional shares, 
and the shareholder’s cost or basis 
must in some way be spread over all 
his holdings, new and old, and a new 
per-share basis must be determined. 


(Incidentally 
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The operation of the rules for 
apportionment of basis in connec- 
tion with non-taxable stock dividends 
may best be illustrated by examples. 
{ssume that the taxpayer holds 100 
shares of common stock (in each of 
the corporations mentioned below) 
which he purchased in 1946 for $10 
per share or $1000 in all. 

(1) The A corporation issues a 
10 per cent stock dividend payable 
in common stock, one share for ten. 
He now owns 110 shares still at a 
cost of $1000, and his new per-share 
basis is $9.09. His gain or loss upon 
a subsequent sale of either new or 
old stock will be computed on this 
basis. The same formula would of 
course apply to fractional shares. If, 
for example, the dividend had been 
one share for eight (instead of ten) 
the taxpayer would have received 
twelve new whole shares and a scrip 
certificate for one-half additional 
share, and would now own 112.5 
shares at $8.88 per share or $4.44 
for the scrip. Sale of the scrip at $6 
will produce a taxable gain of $1.56. 

(2) The B corporation with only 
common outstanding issues a pre- 
ferred stock dividend, one share of 
$10 par preferred for each ten shares 
of common. The taxpayer's cost is 
still $1000. The apportionment of 
this cost between his 100 shares of 
old common and his 10 shares of 
new preferred is based upon the rel- 
ative values of the two classes at the 
time of issuance. If the market value 
f the common (ex-dividend) is $15 
or $1500 for 100 shares) and of the 
preferred $12 (or $120 for 10 shares), 
the preferred represents 120/1620 of 
the total value, or 7.4%, and the 
common represents the rest, or 
92.6%. The taxpayer's basis of $1000 
is apportioned accordingly: to the 
10 shares of preferred, 7.4% or $74 
or $7.40 per share; to the 100 shares 
of common, 92.6% or $926 or $9.26 
per share. 

(3) The C corporation issues 
rights to subscribe for one share of 
additional common stock for each 


10 shares owned, at a price of $10 
per share. The common is now worth 
$15 per share (ex-rights) and the 
rights applicable to the purchase of 
one new share are salable at $5. The 
apportionment of the taxpayer's 
$1000 cost again depends upon these 
relative values. His rights to pur- 
chase 10 new shares are worth $50 
and his 100 shares of old commen 
are worth $1500. The value repre- 
sented by the rights is therefore 
50/1550, or about 3.2% of the whole, 
and the $1000 cost is apportioned: 
to the rights, 3.2% of $1000, or $32; 
to the old common, 96.8% of $1000, 
or $968, or $9.68 per share. A sale 
of the rights at $50 will produce a 
taxable gain of $18. If the taxpayer 
exercises the rights he will pay $100 
(the subscription price) and receive 
ten new shares. The basis of these 
new shares will be $100 (the amount 
paid) plus $32 (the basis of the old 
shares allocated to the rights), that 
is $132 or $13.20 per share. 

The complications are multiplied 
when the original stock was pur- 
chased at different times and differ- 
ent prices. The identification of par- 
ticular shares of the dividend stock 
with particular blocks of the original 
stock presents practical difficulties, 
since the dividend stock is normally 
issued in one certificate. In the ab- 
sence of identification should a sale 
of part of the dividend stock (a 
scrip certificate, for example) be 
attributed to the earliest purchase 
under the first-in-first-out rule, or 
may the taxpayer use an average per 
share basis for all the dividend stock? 
Compare Block v. Commissioner, 148 
F. (2d) 452; Treasury Regulations 
111, Section 29.113(a) (12)—1. 

One further quirk should be men- 
tioned in connection with non-tax- 
able stock dividends. The holding 
period of the dividend stock and 
rights goes back to the acquisition 
date of the original stock. Section 
117(h)(5) of the Internal Revenue 
Code. This means that if the original 
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stock has been held more than six 
months, any gain from the sale—even 
the immediate sale—of the dividend 
stock or rights will be “long-term” 
and only fifty per cent taxable. But 
there is one catch: if rights are issued 
and exercised, the holding period of 
the stock so acquired starts with the 
date of exercise, even though the 
rights which were turned in for part 
of the purchase price had a much 
longer holding period. Section 117 
(h)(6). 

The nuisance factor of a non- 
taxable stock dividend is extremely 
heavy, and the taxpayer may be 
tempted, at least in the case of scrip 
and subscription rights, to treat the 
proceeds as a taxable cash dividend. 
Do not succumb to this temptation. 
The only result will be to overpay 
your tax for the current year. The 
scrip and the rights have carried 
away a part of your original basis, 
whether you like it or not, and when 
you eventually sell your remaining 
shares you will find your gain in- 
creased accordingly. The taxpayer 
has treat such 
dividends as taxable. 

There is one—and only one—way 
to avoid the complex allocation-of- 
basis problems discussed above: Do 
not sell any of your holdings in a 
corporation which has issued non- 
taxable stock dividends until you 
are ready to sell them all. This 
includes scrip and rights as well as 
whole shares. Always exercise the 
rights and purchase the necessary 
additional scrip to eliminate frac- 
tional shares, and (in order that all 
your holdings may be long term) do 
not sell anything until at least six 
months after the exercise of the 
rights. Then when you sell out all 
your stock, you need only add up 
all you have paid, both for the 
original stock and upon the exercise 
of rights and the purchase of scrip, 
and that will be your basis for the 
determination of gain or loss on the 


no election to 


sale. 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 











® A Regional Meeting of the Fifth 
Circuit was held at Gulfport, Missis- 
sippi, on December 11. Randolph 
W. Thrower, Atlanta, Georgia, Fifth 
Circuit Council Member, planned 
the well attended, successful meeting. 
Those in attendance included W. 
Carloss Morris, Jr., Houston, Texas, 
JBC National Vice Chairman; Lewis 
R. Donelson III, Memphis, Tennes- 
see, National Director of the Public 
Information Program; Billy H. Quin, 
Vicksburg, Mississippi; B. C. Gard- 
ner, Jr., Albany, Georgia; Albert L. 
Roemer, Montgomery, Alabama; 
Harvey H. Posner, Baton Rouge, 
Louisiana; Sam A. Myar, Jr., Mem- 
phis, Tennessee; James W. Garrett, 
Montgomery, Alabama. 

A detailed discussion was held on 
the major projects of the Conference 
and their local application. The 
projects receiving the most attention 
were the Public Information Pro- 
gram, relations with law students and 
membership. 

Mr. Donelson led the discussion 
concerning the Public Information 
Program. Records were played il- 
lustrating the different types of radio 
programs sponsored by the Junior 
Bar Conference, including examples 
of the “Law in Action” series, where 
local lawyers discuss such subjects 
as contracts, torts, wills, etc. A simi- 
lar series on the United Nations en- 
titled “Larger Freedom”, consisted of 
dramas featuring movie stars Ronald 
Regan, Douglas Fairbanks, Jr., Ed- 
ward G. Robinson and William Ben- 
dix. JBC Vice Chairman W. Car- 
loss Morris pointed out various modi- 
fications which have been made in 
these series by bar associations adopt- 
ing them in part. 

It was recognized that in many 
instances it was for practical pur- 
poses necessary to find some compro- 
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mise between a program involving 
local lawyers which requires a great 
deal of work, and a “canned” pro- 
gram requiring little work but which 
necessarily has much less local appeal. 
For the current year Mr. Donelson 
suggested as a possible solution for 
this problem the adoption of pro- 
grams entitled “What Your Legisla- 
ture Has Done This Week”. He 
pointed out that approximately 
forty legislatures were meeting this 
year and that a real public service 
could be rendered by interesting 
people in the work of their legisla- 
ture. Such a program, according to 
Mr. Donelson, should cover only con- 
troversial issues if all views of a ques- 
tion are represented by speakers. They 
should deal principally with impor- 
tant bills filed, action of the commit- 
tees, bills passed or defeated and the 





Left to right (seated) Lawrence E. Corcoran, Boston, Massachusetts State Chairman; William R. Eddleman 

Seattle, National Chairman, JBC; (Back row) Stanley M. Brown, Manchester, N. H.; Ist Circuit Counc 

Member; Richard H. Bowerman, New Haven, Conn.; 2nd Circuit Council Member, and Frederick P 
O'Connell, Kennebunk, Me. 


Governor’s action on pending bills. 

Other problems raised at this 
Fifth Circuit included the matter 
of obtaining radio time, explain- 
ing the purpose of the programs 
to local Bar groups, the need for 
obtaining a wider coverage by direct- 
ing the programs to large groups 
of farmers and industrial workers, 
the proper use of names on the 
programs and the acknowledgments 
as to sponsorship of the programs. 
A state-by-state analysis of the PIP 
within the Fifth Circuit found 
successful programs in process or 
already completed in Florida, 
Georgia, Louisiana and Texas and 
plans for new programs being made 
in all states in that Circuit. The prep- 
aration of a panel of lawyers avail- 
able for speeches before civic clubs, 
schools, PTA groups, etc., was rec- 
ommended. It was suggested that 
these would be in demand partic 
ularly on the historic dates of the 
nation or state. The distribution ol 
pamphlets on such subjects as wills 
and trusts was also explained. 

The matter of relations with law 
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students was recognized as a major 
responsibility of the Conference 
within the Circuit. Mr. Thrower 


the University of Alabama where ten 
practicing lawyers spend a day speak- 
ing to the law students on the prob- 
lems of undertaking the practice of 
law. Considerable interest was shown 
in the type of pamphiet material 
prepared in Alabama and Michigan 
for graduating law students giving 
them a helpful analysis to aid in 
their selection of a city or town in 
which to practice. 

Preliminary plans were also made 
for carrying forward the JBC mem- 
The immediate 
need in this field was found to be 
the accumulation of the minimum 
“tools” required for such a program. 
These include an accurate list of 
present members, a list of practicing 
lawyers of the state with their resi- 
dences, ages and an accurate list of 
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: Arkansas 
abet The undersigned hereby nominate 
Edward L. Wright, of Little Rock, 
for the office of State Delegate for 
and from the State of Arkansas to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 


A. W. Dobyns, William Nash, 
Howard Cockrill, Leon B. Catlett, 
John E. Coates, Jr., Osro Cobb, Ter- 
tell Marshall, Verne McMillen, June 
P. Wooten, Herschell Bricker, E. L. 
McHaney, Jr., Frank J. Wills, Walter 
E. Paul, of Little Rock; 

Jos. M. Hill, Harry P. Daily, Henry 
L. Fitzhugh, Floyd E. Barham, G. 
Byron Dobbs, of Fort Smith; 

Frank G. Bridges, Jr., Hendrix 
Rowell, Jay W. Dickey, Palmer 
Danaher, A. F. Triplett, Louis L. 
Ramsay, Jr., Nicholas J. Gantt, Jr., 
of Pine Bluff. 





lovisiana 
The undersigned hereby nominate 
LeDoux R. Provosty, of Alexandria, 


Eddieman 
vit Council 
rederick P. 





for the office of State Delegate for 
and from the State of Louisiana to 
be elected in 1949 for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting: 

Marion K. Smith and Edwin F. 
Hunter, Jr., of Shreveport; 

John H. McSween, C. F. Gavel, 
Jr., R. S. Thornton and B. Newton 
Hargis, of Alexandria; 

W. T. McCain, of Colfax; 

C. E. Laborde, Jr., of Marksville; 

P. S. Gaharan, Jr., of Jena; 

H. Payne Breazeale, Victor A. 
Sachse, M. J. Wilson, Robert P. 
Breazeale and C. V. Porter, of Baton 
Rouge; 

Fred G. Hudson, Jr., Murray Hud- 
son and Henry Bernstein, Jr., of 
Monroe; 

Geo. T. Madison, of Bastrop; 

J. Barnwell Phelps, W. B. Spencer, 
Jr., Leon Sarpy, Robert G. Polack, 
Harry McCall, Louis B. Claverie and 
Jack A. Bornemann, of New Orleans. 


Our Younger Lawyers 


lawyers currently being admitted to 
practice. The new membership rate 
of $3.00 per year for attorneys ad- 
mitted to practice for less than two 
years was recognized as a great aid in 
securing newly admitted lawyers for 
membership. 

A joint meeting of the First and 
Second Circuits was held in Boston, 
Massachusetts,on November 12, 1948. 
It was attended by National Chair- 
man William R. Eddleman, Seattle, 
Washington, on his recent trip 
through the New England states. 
Stanley M. Brown, Manchester, 
New Hampshire, and Richard H. 
Bowerman, New Haven, Connecticut, 
Council Members for the First and 
Second Circuits respectively, out- 
lined excellent programs for their 
Councils at this meeting. 


4a 


Ohio 

The undersigned hereby nominate 
Donald A. Finkbeiner, of Toledo, 
for the office of State Delegate for 
and from the State of Ohio to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

Andrew S. Iddings, R. E. Cowden 
and Eugene A. Mayl, of Dayton; 

W. B. McLeskey, Wm. E. Knepper 
and Frank C. Dunbar, Jr., of Colum- 
bus; 

Wm. A. Mason, Harold B. Doyle 
and Robert A. Manchester II, of 
Youngstown; 

Howard L. Barkdull, H. Austin 
Hauxhurst, George B. Harris, Wm. 
R. VanAken, David A. Gaskill, Jay 
P. Taggart and Jos. C. Hostetler, of 
Cleveland; 

Murray M. Shoemaker, Morison 
R. Waite, Herbert Shaffer and Her- 
man A. Bayless, of Cincinnati; 

Joseph D. Stecher, Harry S. Bug- 
bee, Frazier Reams and Michael V. 
DiSalle, of Toledo. 
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Illinois Bar Prominent 

in Drafting New Rules 

for Criminal Cases 

® With Justice Rutledge’s trenchant 
concurring opinion in Marino v. 
Ragen, 332 U. S. 561 (1947), (34 
A.B.A.J. 148; February, 1948), the 
Supreme Court of the United States 
focussed attention on the criminal 
law of Illinois as it related to provi- 
sion for counsel for accused and for 
post-conviction proceedings in crim- 
inal cases. What has been done in 
the year since that decision by the 
organized Bar of the state and the 
state’s supreme court forms a shin- 
ing chapter in the book of bar asso- 
ciations’ accomplishments. 

Prior to the decision in the Marino 
case, the Board of Governors of the 
Illinois State Bar Association had re- 
quested the Section of Criminal Law 
to give attention to the problem of 
post-conviction proceedings in IIli- 
nois. Likewise the Board of Man- 
agers of the Chicago Bar Association 
had constituted a Committee on 
Habeas Corpus Proceedings to study 
the same subject. At its February, 
1948, meeting, the Board of Gover- 
nors of the state association deter- 
mined that there was need in Illinois 
for substantial improvement in the 
procedure on arraignments in crim- 
inal cases, particularly with regard 
to appointment of counsel. The 
Board was also of the opinion that 
the Illinois procedural law as to 
post-conviction proceedings required 
study, revision and improvement. 
The best solution to these two prob- 
lems was thought to lie in promulga- 
tion of new rules of court by the 
Supreme Court of Illinois, and this 
was concurred in by the Commit- 
tee of the Chicago Bar Association. 

When this deliberation and solu- 
tion was presented to the Supreme 
Court, it also concurred; both asso- 
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ciations were invited to send repre- 
sentatives to a conference, which was 
held on March 8, 1948, and covered 
not only the matter of appointment 
of counsel, but also the procedural 
problems involved in the present II- 
linois law governing post-conviction 
proceedings. On March 19 Loren E. 
Murphy, then Chief Justice, said that 
the Court was of the opinion that 
there was a need for a rule with re- 
gard to appointment of counsel and 
invited the joint committee of the 
Illinois State and Chicago Bar Asso- 
ciations, which had been previously 
appointed, to submit such a rule for 
action by the Court at its May, 1948, 
term. 

Members of the joint committee 
were William H. Alexander, Thomas 
M. Clarke, James V. Cunningham, 
John J. Faissler, Cornelius J. Har- 
rington, Albert E. Jenner, Jr., Wil- 
ber G. Katz, James C. Leaton, 
Stephen A. Mitchell, Erwin W. Roe- 
mer, Walter V. Schaefer, August J. 
Scheineman, John R. Snively, Wil- 
liam Scott Stewart, Alexander J. 
Strom, Harold ’. Ward, William C. 
Wines and Edward Wolfe. 

The proposed rule respecting ap- 
pointment of counsel was submitted 
to the Court on April 21, and, with 
some changes, the rule was promul- 
gated by the Court to be effective 
September 1, 1948. The rule, which 
goes beyond the minimum constitu- 
tional requirements, has been hailed 
as a model and is, in the belief of 
the Committee, the first rule of its 
character promulgated by a review- 
ing court. It provides: 

In all criminal cases wherein the 
accused upon conviction shall, or may, 
be punished by imprisonment in the 
penitentiary, if, at the time of his 
arraignment, the accused is not 
represented by counsel, the court 
shall before receiving, entering, or 


allowing the change of any plea to 
an indictment, advise the accused he 


has a right to be defended by counsel 

If he desires counsel, and states under 

oath he is unable to employ such 

counsel, the court shall appoint com 
petent counsel to represent him. The 
court shall not permit waiver of 
counsel, or a plea of guilty, by any 
person accused of a crime for which 
upon conviction, the punishment may 
be imprisonment in the penitentiary, 
unless the court finds from proceed. 
ings had in open court that the 
accused understands the nature of 
the charge against him, and the con- 
sequences thereof if found guilty, 
and understands he has a right to 
counsel, and understandingly waives 
such right. The inquiries of the court, 
and the answers of the defendant to 
determine whether the accused under. 
. Stands his rights to be represented by 
counsel, and comprehends the nature 
of the crime with which he is charged, 
and the punishment thereof fixed by 
law, shall be recited in, and become 
part of the common law record in the 
case; provided, in no case shall a plea 
of guilty be received or accepted from 

a minor uncer the age of eighteen 

years, unless represented by counsel. 

The Committee has pointed out 
that the oustanding features of this 
rule are: 

(1) It requires that the matter of 
the accused’s representation by coun 
sel be inquired into before the ac 
cused is arraigned and also on any 
occasion of a change in a prior plea 

(2) It applies in all cases in which 
punishment may be by imprison 
ment in the penitentiary, thus going 
beyond the requirements of state and 
federal constitutions which do not 
require counsel in non-capital cases 
unless the facts are extremely com 
plicated or unusual. Carter v. Illi 
nois, 329 U. S. 173. 

(3) It requires not only that the 
accused be advised of his right to 
counsel, but that he also be aavised 
of the nature of the crime charged 
Heretofore, the latter requirement 
has obtained only when there was 4 
plea of guilty. 

(4) It requires that the court con 
vince itself that a waiver of counsel 
is “understandingly” made. This is 
particularly important in cases in 
volving minors, possible insanity o! 
the accused, or illiterates or person 
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(5) It requires that the questions 
of the court and the responses of the 
accused be recited in and made a part 
of the common law record. This is 
iermed by the Committee as “‘per- 
haps the outstanding feature” of the 
rule, inasmuch as heretofore the com- 
mon law record consisted merely of 
formal recitals inserted by the clerk. 


(6) It requires that no plea of 
guilty may be received from a minor 
inder eighteen unless he is repre 
sented by counsel. 


Following adoption of this rule by 
the Court, the joint Committee 
worked throughout the summer on a 
tule as to post-conviction proceed- 
ings. A petitioner’s “dilemma” under 
lllinois law on this subject was par- 
ticularly criticized by Justice Rut- 
ledge in the Marino opinion. A pro- 
posed draft was submitted to the Su- 
preme Court at its September, 1948, 
term, and a conference between a 
ub-committee of the Court and the 
oint committee of the two associa- 
tions was held November 4, but no 
action was taken by the Court there- 
fter. Thus far the Court, over- 
vhelmed with a heavy calendar, has 
tot promulgated the rule. The pro- 
posed draft of the rule relating to 
post-conviction hearings is as follows: 

(1) Any person imprisoned in the 
penitentiary who asserts that in the 
proceedings which resulted in his con- 
viction there was a substantial denial 
of his rights under the Constitution 
of the United States or of the State 
of Illinois may institute a proceeding 
under this rule. The proceeding shall 
be commenced by filing with the clerk 
of the court in which the conviction 
took place a petition (together with 
a copy thereof) verified by affidavit. 
Petitioner shall also serve another 
copy upon the state’s attorney by any 
of the methods provided in Rule 7. 
The clerk shall docket the petition 
upon his receipt thereof and bring 
the same promptly to the attention 
of the court. No proceeding under 
this rule shall be commenced more 
than five years after rendition of final 
judgment, or more than three years 
after the adoption of this rule, 
whichever is later, unless the peti- 
tioner alleges facts showing that the 
delay was not due to his culpable 
negligence. 





(2) The petition shall identify the 
proceeding in which the petitioner 
was convicted, give the date of the 
rendition of the final judgment com- 
plained of, and shall clearly set forth 
the respects in which petitioner’s 
constitutional rights were violated. 
The petition shall have attached 
thereto affidavits, records, or other 
evidence supporting its allegations or 
shall state why the same are not 
attached. The petition shall identify 
any previous proceedings that the 
petitioner may have taken to secure 
relief from his conviction. Argument 
and citations and discussion of 
authorities shall be omitted from the 
petition. 


(3) Any claim of substantial denial 
of constitutional rights not raised in 
the original or an amended petition 
is waived. 


(4) If the petition alleges that the 
petitioner is unable to pay the costs 
of the proceeding, the court may 
order that the petitioner be permitted 
to proceed as a poor person. If the 
petitioner is without counsel and 
alleges that he is without means to 
procure counsel, he _ shall _ state 
whether or not he wishes counsel to 
be appointed to represent him. If 
appointment of counsel is so _ re- 
quested, the court shall appoint 
counsel if satisfied that the petitioner 
has no means to procure counsel. 


(5) Within thirty days after the 
filing and docketing of the petition, 
or within such further time as the 
court may fix, the State shall answer 
or move to dismiss. No other or 
further pleadings shall be filed except 
as the court may order on its own 
motion or on that of either party. 
The court may in its discretion grant 
leave, at any stage of the proceeding 
prior to entry of judgment, to with- 
draw the petition. The court may in 
its discretion make such orders as to 
amendment of the petition or any 
other pleading, or as to pleading 
over, or filing further pleadings, or 
extending the time of filing any 
pleading other than the original 
petition, as shall be appropriate, just 
and reasonable and as is generally 
provided in Rule 8 of this court and 
Section 46 of the Civil Practice Act. 


(6) The court may receive proof by 
affidavits, depositions, oral testimony, 
or other evidence. In its discretion 
the court may order the petitioner 
brought before the court for the 
hearing. If the court finds in favor of 
the petitioner, it shall enter an ap- 
propriate order with respect to the 
judgment or sentence in the former 
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Albert J. Henderson 


President, Georgia Bar Association 


proceedings and such supplementary 
orders as to rearraignment, retrial, 
custody, bail or discharge as may be 
necessary and proper. 

(7) Any order dismissing the peti- 
tion and any order entered after trial 
of the issues shall be final unless 
reversed on writ of error from this 
court brought within one year from 
the rendition of the order. 


Georgia Bar Recommends 
‘Modified Missouri Plan” 
® The Board of Governors’ of the 
Georgia Bar Association met in spe- 
cial session at Atlanta on December 
3 to discuss various bills proposed 
to be introduced in the 1949 session 
of the General Assembly of Georgia. 
Perhaps the most ambitious legis- 
lation to receive the Board’s recom- 
mendation is a bill providing for a 
“modified Missouri plan” for remov- 
ing selection of both appellate and 
trial judges from state politics. Un- 
der the plan proposed by the Com- 
mittee on Jurisprudence, Law Re- 
form and Procedure, nominating 
commissions will be chosen by non- 
political groups. These commissions 
will then send a list of recommended 
candidates for judicial appointment 
to the Governor, who will be bound 
to appoint judges from the list. 
Thereafter, as the term of a judge 
expires, his name will be placed on 
the general election ballot with the 
simple question, “Shall Judge Blank 
be returned to office for another 
term?” If the vote on this question is 
affirmative, the judge is elected; if 
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negative, the commission submits 
another list of names, and the Gov- 
ernor appoints a successor from that 
list. 

The Board also gave its approval 
to a bill which provides for mini- 
mum education requirements as a 
prerequisite to admission to prac- 
tice. A resolution favoring an 
amendment to the state code which 
would allow women to serve on juries 
was adopted. 

Officers of the Georgia Bar Asso- 
ciation are Albert J. Henderson, of 
Canton, President; Homer C. Eber- 
hardt, of Valdosta, Vice President; 
Maurice C. Thomas, of Macon, Sec- 
retary; and J. Wilson Parker, of At- 
lanta, Treasurer. 


Virginia State Bar 
Favors Judges’ Conference 


" A report recommending an an- 
nual conference of all judges of rec- 
ord in Virginia under the leadership 
of the Chief Justice of the Supreme 
Court of Appeals was adopted at the 
tenth annual meeting of the Virginia 
State Bar. The meeting was held at 
Roanoke on August 12, 1948. 
Other reports adopted at the meet- 
ing recommended appointment of 
an executive assistant to the Supreme 
Court of Appeals, better provisions 
for retirement of judges in the state 
and that severance in cases of joint 
indictment be made a matter for the 
court’s discretion. A report favoring 
provision by the Virginia State Bar of 
advertising mats for local bar associa- 
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Law Lists: Certificates Issued by Special Committee 


® Publishers of the law lists and 
legal directories listed below have re- 
ceived from the Special Committee 
on Law Lists of the American Bar 
Association, as to the list of lawyers’ 
names in their 1949 editions, a cer- 
tificate of compliance with the Rules 
and Standards as to Law Lists. 
Commercial Law Lists 
A. C. A. List 


(October, 1948-1949 Edition) 
Associated Commercial Attorneys List 
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Colvin-Heyn Studio 


Abel V. Shotwell 


President, Nebraska State Bar Association 


tions was referred to the Council for 
action at its next meeting. 

Frank Talbott, Jr., of Danville, was 
elected president for the year be- 
ginning September 1, 1948, Thomas 
W. Phillips, of Arlington, and Rus- 
sell E. Booker, of Richmond, were 
elected vice president and secretary- 
treasurer respectively. 


Abel V. Shotwell 
Heads Nebraska Bar 


® Abel V. Shotwell, of Omaha, was 
elected President of the Nebraska 
State Bar Association during its for- 
ty-ninth annual meeting at Omaha 
November 18 and 19. Other officers 
chosen at the meeting, which had a 
near-record attendance of 600, were 
Seymour L. Smith, of Omaha, Lewis 
R. Ricketts, of Lincoln, and James 


92 Liberty Street 
New York 6, New York 
AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N. B.C. Building 
Cleveland 14, Ohio 
ATTORNEYS LIsT 
United States Fidelity and Guaranty 
Company 
Redwood and Calvert Streets 
Baltimore 3, Maryland 
B. A. Law List 
The B. A. Law List Company 


Fabian Bachrach 
Frank Talbott, Jr. 
President, Virginia State Bar 


D. Conway, of Hastings, Vice Presi 
dents; Laurens Williams, of Omaha, 
member-at-large of the Executive 
Council; and Paul E. Boslaugh, of 
Hastings, member of the House of 
Delegates of the American Bar Asso 
ciation. 

Frank E. Holman, President of the 
American Bar Association, and Wil- 
liam R. Eddleman, Chairman of the 
Association’s Junior Bar Conference, 
spoke at a luncheon given under the 
auspices of the Junior Bar Confer- 
ence. Loyd Wright, of Los Angeles, 
California, a member of the Board of 
Governors of the American Bar As 
sociation, and William J. Casey, of 
New. York, chairman of the editorial 
board of the Research Institute of 
America, addressed other sessions of 
the two-day meeting. 


161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


CLEARING HOUSE QUARTERLY 
Attorneys National Clearing House 
Company 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


‘THe CocumMBIi< LIsT 
The Columbia Directory Company, 
Inc. 
320 Broadway 
New York 7, New York 
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THE COMMERCIAL BAR 


The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


C-R-C AtrorNey DirEcToRY 


50 Church Street 

New York 7, New York 
FORWARDERS LisT OF ATTORNEYS 

Forwarders List Company 

38 South Dearborn Street 

Chicago 3, Illinois 


THE GENERAL BaR 
The General Bar, Inc. 
36 West 44th Street 
New York 18, New York 


INTERNATIONAL LAWYERS LAw List 


an Bachrach 


33 West 42nd Street 
New York 18, New York 


THE MERCANTILE ADJUSTER 


e Presi- rhe Mercantile Adjuster Publishing 
Omaha. Company 
‘ 10 South LaSalle Street 
xecutive beat nest 
Chicago 3, Illinois 
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The National List, Inc. 
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New York 6, New York 
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RAND MCNALLy List oF BANK 
RECOMMENDED ATTORNEYS 
Rand McNally & Company 
536 South Clark Street 
Chicago 5, Illinois 
THe Unrrep Law List 
The United Law List Company, Inc. 
280 Broadway 
New York 7, New York 
WriGHT-HOLMES LAw LIsT 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 


\MERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
THE AMERICAN BAR 
rhe James C. Fifield Company 
e 1645 Hennepin Avenue 
Minneapolis 3, Minnesota 
Y THE BAR REGISTER 
The Bar Register Company, Inc. 
1 Prospect Street 
Summit 1, New Jersey 


ompany, 





The C-R-C Law List Company, Inc. 


International Lawyers Company, Inc. 


CAMPBELL’s List 
Campbell’s List, Inc. 
140 Nassau Street 
New York 7, New York 
CoRPORATION & ADMINISTRATIVE 
LAWYERS DIRECTORY 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 
‘THe LAwyers DirReEcTory 
The Lawyers Directory, Inc. 
18 East Fourth Street 
Cincinnati 2, Ohio 
Tue Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 
RusseELt LAw List 
Russell Law List 
527 Fifth Avenue 
New York 17, New York 


General Legal Directory 


MARTINDALE-HuUBBELL LAw 
DIRECTORY 
Martindale-Hubbell, Inc. 
1 Prospect Street 
Summit 1, New Jersey 


Insurance Law Lists 


Best’s RECOMMENDED INSURANCE 
ATTORNEYS 

Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 7, New York 

HINE’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 

THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 

THE UNDERWRITERS LIsT 
Underwriters List Publishing Company 
175 West Jackson Boulevard 
Chicago 4, Illinois 


Probate Law Lists 


RECOMMENDED PROBATE COUNSEI 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 

SULLIVAN’S PROBATE DIRECTORY 


Sullivan’s Law Directory 
189 W. Madison Street 
Chicago 2, Illinois 


Law Lists 


State Legal Directories 


The following state legal directories 
published by 


THe LEGAL DirRecTrories PUBLISHING 
CoMPANY 
5225 Wilshire Boulevard 
Los Angeles 36, California 
INDIANA LEGAL DIRECTORY 
Iowa LEGAL DiRECTORY 
KANSAS LEGAL DIRECTORY 
Missouri LEGAL Directory 
Outro LEGAL DirReEcTrory 


Paciric Coast LEGAL DIRECTORY FOR 
STATES OF ARIZONA, CALIFORNIA, 
NEVADA, OREGON AND WASHING- 
TON 


Texas LEGAL DIRECTORY 


Foreign Law Lists 


CANADA BONDED ATTORNEY 
Canada Bonded Attorney & Legal 
Directory, Ltd. 
223 Lonsdale Road 
Toronto 12, Ontario, Canada 
CANADA LEGAL D1RECTORY 
Canada Bonded Attorney & Legal 
Directory, Ltd. 
223 Lonsdale Road 
Toronto 12, Ontario, Canada 
CANADIAN CrEpiIT MEN’s 
COMMERCIAL LAW AND LEGAL 
DIRECTORY 
Canadian Credit Men’s Trust 
Association, Ltd. 
456 Main Street 
Winnipeg, Manitoba, Canada 
CANADIAN Law List 
Canadian Law List Publishing 
Company 
24 Adelaide Street, East 
Toronto, Ontario, Canada 
EMPIRE LAw List 
Butterworth & Co., (Publishers) Ltd. 
4, 5 & 6 Bell Yard, Temple Bar 
London W. C. 2, England 
THE INTERNATIONAL Law LIsT 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London W. C. 2, England 
KIME’s INTERNATIONAL LAW 
DIRECTORY 
Kime’s International Law Directory, 
Ltd. 
5 Perrin’s Court 
London N. W. 3, England 
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ANNOUNCEMEN 


Pursuant to terms of bequest of Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1949. 


Amount Of Prize: 
Twenty-five Hundred Dollars. 


ELIGIBILITY: 


The contest will be open to all members of the Association in good 
standing, including new members elected prior to March 1, 1949 (ex- 
cept previous winners, members of the Board of Governors, Officers 
and employees of the Association), who have paid their annual dues 
to the Association for the current fiscal year in which the essay is to 
be submitted. 

No essay will be accepted unless prepared for this contest and not 
previously published. Each entryman will be required to assign to 
the Association all right, title and interest in the essay submitted. 

An essay shall be restricted to five thousand words, including quoted 
matter and citations in the text. Footnotes or notes following the essay 
will not be included in the computation of the number of words, but 
excessive documentation in notes may be penalized by the judges of 
the contest. Clearness and brevity of expression and absence of 


























OF 1949 ESSAY CONTEST CONDUCTED BY 
AMERICAN BAR ASSOCIATION .... 


iteration or undue prolixity will be taken into favorable consideration. 

Anyone wishing to enter the contest should communicate promptly 
with the Executive Secretary of the Association, who will furnish 
further information and instructions. 


SUBJECT TO BE DISCUSSED 
“What Is the Proper Place and Function of the Lawyer in Society?” 


It is intended that this shall include the place and function of the 
lawyer individually and through Bar Associations in the United States, 
today and for the future, with particular emphasis on constructive 
thinking and the proposals as to: 
1. The function of the lawyer in the relationship between the in- 
dividual and the state. 
The lawyer's relationship to government. 
3. His work for clients. 
4. His participation and leadership in public affairs. 
5. Organization for making competent legal service available at 
moderate cost or free, for all who need it. 
The maintenance of: a. Individual opportunity; b. Basic rights; 
c. Private property and enterprise; d. Our form of government as a 
constitutional republic. 
The author is at liberty to select all or any of the aspects of the 
lawyer's functions here listed, as he may choose. 





































AMERICAN BAR ASSOCIATION 
1140 N. Dearborn Street 


Chicago 10, Illinois 








(Continued from page 92) 
employers. In 1910 the customary 
initial compensation of new law 
school graduates in New York was 
$600 a year. With the expansion of 
the law firms serving Big Business 
and the consequent demand for 
competent legal talent, beginning 
salaries rose until in the late twen- 
ties they were about $2400. Today 
most of the large New York offices 
offer $3600 or more. Salary advance- 
ments of competent men are rapid, 
often as much as $1000 a year, until 
a customary top limit has been 
reached, varying with different off- 
ces from, say, $10,000 to $15,000. 


In some offices men who reach the 
top salaries are permitted to remain 
on them indefinitely. In other off- 
ces the salary period is definitely un- 
derstood to be one of apprenticeship. 
While every man who enters the 
office may hope to make it his perma- 
nent career, he may do so only by at- 
taining partnership, a goal achieved 
by about one in fifteen. Otherwise 
he is expected to remain only so long 
as he is advancing in responsibility 
and salary, almost never more than 
ten years, for he must not bar the 
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impact of Big Business on the Profession 


path of the younger men coming up 
from below. 


It is true that the corporation 
lawyers, whether in large or small 
offices and whether young or old, 
usually work under the pressure of 
inelastic deadlines. But hard work 
has always characterized the succes- 
ful lawyer. Young lawyers who as- 
sisted Seward more than a century 
ago tell that he and his two partners 
with their young law students would 
go back to the office nearly every 
night after supper, the students try- 
ing to copy as fast as the Governor 
would draw papers, working usually 
until about 10 o'clock, but often 
until daybreak. 


It is also true that the magnitude 
of many of the legal matters of to- 
day, both in litigation and in cor- 
porate work, necessitates much more 
teamwork by a number of lawyers 
than was the practice even half a 
century ago. But the young man who 
becomes a mere robot or who finds 
such work monotonous probably 
lacks both the legal competence and 
the personality to be successful in 
any branch of modern practice. 


“Gilt-edged social connections” 
and “strategic marriage” play a much 


smaller part in the advancement of 
young men in the large offices today 
than in the smaller offices and are of 
much less importance than they were 
in the days when most lawyers prac- 
ticed alone and had to build their 
practices from nothing. The _ busi- 
ness-getting ability which counts for 
a young man in the modern “law 
factory” is that which derives from 
his capacity to do business well and 
command such confidence from ex- 
isting clients that they send him new 
clients. 


Specialization Is a Major Count 

in Indictment of the Bar 
Specialization is a major count in 
the indictment against the moder 
Bar. It is said, with some truth, that 
our leaders of today, as well as our 
rank and file, are not so well-rounded 
professional men as formerly. But 
specialization has been forced upon 
us; we could not otherwise have met 
the needs of our clients. It became 
inevitable with the rise of Big Busi 
ness; it has been greatly aggravated 
by the rise of Big Government. 

Big Business of today is less liti- 
gious than were the rugged individu 
al merchants and manufacturers of 
the old days. The modern corporatt 
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client expects its business to be so 
handled as to keep it out of the 
courts. As a result most lawyers to- 
day devote the larger part of their 
eforts to avoiding litigation rather 
than conducting it. It has been esti- 
mated that from 80 to 90 per cent of 
ihe current legal work is transacted 
n the law offices rather than in the 
courts, The abstinence of so large 
, part of our profession from the 
work of the courts has doubtless had 
much to do with their decline in 
prestige and with the growth of ad- 
ministrative adjudication and arbi- 
ration. 
In the large cities advocacy has 
iself tended to become a specialty. 
The law office with large corporate 
lients must, if it is to give them 
adequate legal service, have experts 





not only in advocacy, but in all the 
branches of the law which have at- 
tained importance. Thus arises the 
lurther plaint that “the big firms. . . 


nent of Mire as inclusive as department 
»s today @stores”. Granted, say the critics, that 
d are of specialization is essential in such 
ey were §! field as tax law, why shouldn’t the 
TS prac- ipecialist retain the old professional 
ld their §:ttitude by practicing alone, or with 
1e busi- Jone or two partners, rather than be- 
unts for Jcome a mere cog in a commercialized 
rn “law § organization serving many clients in 
es from $l fields? This, I submit, is not only 
vell and § 2 obsolete, but an altogether unre- 
rom ex-@ilistic, concept of the professional re- 
1im new @ tionship. A profession fails in its 
luty to those it serves if it does not 
sive them the most effective and con- 
unt ienient service possible. Are the 
linics of our hospitals, or those such 
ount inffis the Mayo, unprofessional because 
modem they give their patients, under one 
ith, thatBroof, expert diagnostic ability and 
1 as ourgcare for all bodily ills? 
rounded 
‘ly. But§ legal Service to the Poor 
ed Upon put, say our critics, such medical or- 
lave Me'A nizations serve the poor who can 
became pay little or nothing, as well as the 
31g _ tich who pay handsome fees, whereas 
gravate’h ihe material rewards attainable in 
nt. —_ corporate practice have drawn the 
less liv best brains of the law into the im- 
ndividu§ personal service of Big Business and 
turers Off. the common man without ade- 
orpora'Fouate legal assistance. Factually this 





charge has basis. The medical prob- 
lems of the poor do not differ sub- 
stantially from those of the rich; but 
that is not true of their legal prob- 
lems. The experience gained in a 
business practice affords little com- 
petence to serve the poor in their 
personal, or even their property, 
problems. Nevertheless, all of us 
have a duty to see to it that justice 
is not denied to anyone for lack of 
ability to pay a compensatory fee. 
While some of our critics contend 
that our duty cannot be performed 
vicariously, it seems to me that such 
service can best be rendered by 
groups of lawyers trained as special- 
ists in the kind of matters involved, 
such as those which man the legal 
aid societies of our cities, and by the 
legal clinics to provide personalized 
legal services at low cost. We there- 
fore have a professional duty to see 
to it that such groups are financed 
and staffed to render to their clients 
service of the same competence upon 
which we insist for our office clients. 


What About Public Influence 
of the Profession? 


May we turn now to the question of 
the public influence of our profes- 
sion and its alleged decline? Dur- 
ing the first half of the nineteenth 
century learning in America was sub- 
stantially the monopoly of the law- 
yers, the doctors and the clergymen. 
It was to those professions that the 
local communities and the nation 
looked for political leadership. But 
as we became an industrial nation, 
men of education also went into 
trade and industry, Is it not a snob- 
bish attitude on our part to complain 
about any relative decline in our 
public influence which has resulted 
from the increasing influence of men 
in other the 
broadening of educational opportu- 
nity in America? As Fortune put it 
as far back as 1932: “The impression 
that the Bar has degenerated is pro- 
duced by two misconceptions: the 
first an extravagant, exaggerated and 
not unsentimental idea of the dig- 
nity and importance of the practice 
of the law, and the second a snob- 
bish and antiquated picture of the 
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lack of dignity and comparative un- 
importance of business.” 

In the days of rugged individual- 
ism when, to use another phrase of 
Chief Justice Stone, “the lawyer of 
distinction was the gladiator and not 
the commander or ofhcer of a regi- 
. an army”, the leaders 
ot the Bar won their distinction in 
public appearances in the courts and 


ment o1 


in legislative halls. The corporation 
lawyer who heads a great law firm 
of today, working out at his desk a 
complicated reorganization or securi- 
ty issue, though he may be making a 
greater contribution to the national 
well-being, is less glamorous, and 
hence less newsworthy, than the ad- 
vocate before a jury or an appellate 
court in a case of public note. ‘The 
spotlight is almost never focused on 
him; his personality, however power- 
ful, is likely to be overshadowed by 
the institution which he conducts; he 
tends to become anonymous. Thus 
he doubtless does have a less com- 
manding voice in public affairs than 
did the earlier advocates, or than do 
the advocates of today, “for . . , the 
minds of men are more influenced by 
powerful personalities than by any 
institution, however efficient”. 


No Decline in Lawyer Participation 
in Public Affairs 


The considerations to which I have 
adverted would lead us to expect a 
marked decline in the relative par- 
ticipation of our profession in politi- 
cal affairs. But the facts seem to be 
otherwise, at least as to national poli- 
tics. Of the fifty-six signers of the 
Declaration of Independence, thirty, 
or 54 per cent, were lawyers; the 
Constitutional 1787 
was attended by fifty-five persons, of 
whom twenty-eight, or 51 per cent, 
were lawyers. In the 80th Congress, 
of 435 members of the House, 228, 
or 52 per cent, were lawyers, and of 
the ninety-six members of the Senate 
sixty-four, or 65 per cent. Doubtless 
most of the latter are primarily ad- 
vocates, But even among the office 
lawyers of our larger cities, there 
have been powerful personalities who 
have not been completely over- 
shadowed by their institutions, and 
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impact of Big Business on the 


whose influence in public affairs has 
been great—to cite but three from 
New York, John Foster Dulles, Rob- 
ert P. Patterson and John J. McCloy. 
The successful fights for the repeal 
of the prohibition amendment and 
for an effective draft law for World 
War II were both largely led by cor- 
poration lawyers. 

In the economic field the modern 
lawyer exercises much greater in- 
fluence than did the old-time advo- 
cates. The corporation lawyer of to- 
day is trained to bring to bear upon 
mixed questions of law and business 
the kind of objective analysis which 
distinguishes our profession. It is 
not surprising that lawyers are widely 
sought as corporate directors, and 
that* top executives of many of our 
largest corporations are former law- 
yers. Frequently corporate clients 
insist that their counsel shall sit as 
directors upon their boards. There 
seems to be no uniformity of policy 
on this matter. The current Direc- 
tory of Directors lists some director- 
ships in all of the five largest Chicago 
law firms, from two in the case of two 
firms to thirty-two in the case of one. 
Some firms, believing that the client 
is best advised by a lawyer who main- 
tains an objective point of view and 
that such objectivity may be impeded 
by any participation in the client's 
management, refuse to assume a dual 
capacity and forbid both partners 
and associates to serve as directors of 
corporate clients. Few, however, are 
the firms able wholly to resist the in- 
sistence of clients upon exceptions. 
I believe that most of us would be 
greatly relieved if a canon of ethics 
were adopted forbidding a lawyer 
in substance to become his own client 
through acting as a director or officer 
of a client. But the practice is too 
widespread to permit any such ex- 
pectation. 


Influence in Economic Fields 

imposes Great Obligations 

The influence which we have in the 
economic field, whether acting solely 
as counsel or in the dual role of 
counsel and directors, imposes a high 
duty upon us as members of a profes- 
sion sworn to an unswerving search 
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for justice. All the criticisms of our 
Bar thus far discussed are of insigni- 
ficant importance as compared with 
the charge that we have been in de- 
fault in the performance of that duty. 
The alliterative phrases of the usual- 
ly temperate Chief Justice Stone 
which I quoted at the beginning— 
“Specialized service to business and 
finance has made the learned profes- 
sion of an earlier day the obsequious 
servant of business, and has tainted it 
with the morals and manners of the 
market place in its most anti-social 
manifestations’—were uttered at a 
time when it was the fashion to blame 
all our economic ills on Big Business, 
its bankers and its lawyers. But their 
substance has often been repeated 
from both within and without our 
profession, and often in even more 
bitter and cynical phrases. 

It is, of course, damning us with 
faint praise, and no real answer, to 
point out that the morals and man- 
ners of the corporation lawyers are 
on at least as high a level as those 
of the practitioners in the courts, or 
even to point out that they are higher 
than the morals and manners gen- 
erally to be found among the repre- 
sentatives of Big Government. Most 
of you will agree that no debtor is 
more unscrupulous than the Gov- 
ernment and no creditor more cruel, 
that no plaintiff is more ruthless and 
no defendant more evasive. 


Extremists Charge the Bar 
with Being Anti-Social 


Over the last fifteen years the charge 
that the Bar serving business is anti- 
social has emanated principally from 
those who have espoused the more 
extreme so-called social legislation, 
whose objective has been the trans- 
fer of wealth from the industrious 
and thrifty to the indolent and prodi- 
gal and the substitution of govern- 
ment planning and control for our 
old system of private enterprise. 
There is, however, a bona fide di- 
vergence of opinion as to the social 
value of much of such legislation. 
Most of us, for example, agree that 
labor must be protected in its right 
to organize and to bargain collec- 
tively; but many of us believe that 


legislation which encourages mass 
violence in labor disputes is itself 
anti-social. It has become the vogue 
among those who consider themselves 
reformers to disparage in terms of 
opprobrium not only those who ques- 
tion any so-called social legislation, 
but also those who question any gov- 
ernment controls of business or the 
propriety of their administrative in- 
terpretation or enforcement. Such 
disparagement has been encouraged 
by the extremes to which the United 
States Supreme Court since 1937 has 
carried the doctrine of judicial de- 
ference to administrative experience. 
Even a Roosevelt appointee to the 
Court has protested against the “en- 
couragement given to conscious law- 
lessness as a permissible rule of 
administrative action”. I question 
whether the challenge of legislation 
enacted under the urging of the 
President that Congress disregard 
doubts of its constitutionality, or of 
federal administrative action which 
to even a New Deal justice repre- 
sents “conscious lawlessness”, is any 
more anti-social than was resistance 
to the acts of the Parliament of 
George III by the lawyers among the 
colonial patriots. 

But I would not for a moment sug- 
gest that those of us who have been 
engaged primarily in the service of 
Big Business have been beyond criti- 
cism. In the light of hindsight the 
corporation lawyers of the previous 
generation might well have given 
greater thought to the economic and 
social consequences of many of the 
transactions in which they did the 
legal engineering to effect the lawful 
attainment of their clients’ objec- 
tives. So too, in the light of hind 
sight, undoubtedly we of the present 
generation relied too much on the 
old doctrine of caveat emptor during 
the lush twenties. Undoubtedly, too, 
in many cases we did not adequately 
stress even the legal importance, let 
alone the moral necessity, of strict 
avoidance of conflicting interests in 
fiduciary relationships. Probably too 
frequently our advice has been too 
limited to the technical validity of 
proposed action without regard to 
its social or economic implications 
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or its possible adverse effect upon 
the public relations of our clients. 
For such defaults there is an histori- 
cal explanation, even though it may 
not excuse. The lawyers of the old 
days were highly legalistic in their 
approach to their cases, and gave 
much more regard to form than to 
substance. They prosecuted or de- 
fended to the best of their ability 
and did not regard as unethical re- 
sort to every available technicality. 
\s a result the advocates of the late 
nineteenth century who transferred 
to corporate practice regarded it as 
their function to tell their clients 
how they could lawfully do what 
they wanted to do, seldom to ques- 
tion the propriety of the ultimate 
objective. This narrow attitude on 
the part of the lawyers was encour- 
aged, if not insisted upon, by most of 
the clients. The corporate executives 
and bankers of the old days usually 
resented any political, social or eco- 
nomic advice from their counsel 
is beyond the proper field of the 
lawyer. 

The unhappy experiences of the 
1930’s have materially changed these 
attitudes. Today the American law- 
yer deals with the problems of his 
business clients on a much broader 
basis, considers substance as more 
important than form and attempts 
to relate legal problems to their 
political, economic and social impli- 
cations. The teaching of our law 
schools is accentuating this broad- 
ening function of the modern law- 
ver. The clients of today also gen- 


Continued from page 104) 

If one justice believes in a more 
powerful state, if he is unrestrained 
in his work for national efficiency by 
any belief in absolute standards of 
right and wrong as applied to law or 
in natural law or eternal justice; if 
he thinks that man does not differ 
in essence from an ape or a grain of 
sand; if he inclines to the pragmatist 
view that the only test of truth is 
workability, that is, efficiency in car- 
rying out the popular will, then in- 
dividual and minority rights stand 


erally recognize the interrelation of 
legal questions with political, eco- 
nomic and social questions. 


Long Service to One Corporation 
Might Endanger Independence 


While the charge that our profession 
has become “the obsequious servant 
of business” is, I believe, intemperate 
and exaggerated, it must be conceded 
that professional service to a single 
corporate client long continued con- 
tains a real threat to the lawyer's in- 
dependence of thought, or at least of 
expression. This threat is necessarily 
greatest in the case of the salaried 
members of the Bar employed by the 
corporate legal departments. It is not 
human to expect that corporate exec- 
utives will view with equanimity 
crusading espousal by members of its 
legal staff or of its regular outside firm 
of counsel, of political, economic or 
social doctrines believed to be against 
the corporation’s interests. Loyalty 
to the client is a fundamental tenet 
of our profession. Where the limits 
of such loyalty are to be drawn is 
often a difficult question. 

The function of those of us who 
serve industry, trade and finance is 
not alone to keep them technically 
within the law, but to do our part 
toward keeping them functioning 
smoothly, contributing to our na- 
tional prosperity and our high stand- 
ards of living and furnishing the in- 
which 
meant America. Despite occasional 
defaults, our profession, on the 
whole, has done that job well. It has 
made great contributions to our eco- 


dividual opportunity has 


upon slippery ground. If he be- 
lieves with Justice Holmes?? “that 
the claim of our special code to re- 
spect is simply that it exists, that it 
is the one to which we have become 
accustomed and not that it represents 
an eternal principle” then there will 
be an insidious erosion of constitu- 
tional right. If, on the contrary, 
there are other justices who believe 
that law is reason, not merely com- 
mand, that there are objective ab- 
solute standards of truth, of legal 
right and wrong, that there is a 


Impact of Big Business on the Profession 


nomic development, many also to 
our social development, and it has 
itself with standards of 
morals and manners fully abreast of 
the morals and manners of the times; 


conducted 


indeed usually ahead of them. 

Big’ Business, Big Labor and Big 
Government are all here to stay. But 
in the gigantic concentrated power 
of their aggregate collectivism there 
is real danger that they may be lead- 
ing us along the road to state col- 
lectivism. If we believe that such an 
end would be a tragedy, and that 
individual freedom of opportunity 
in a system of private enterprise 
should be maintained, it behooves 
all of us who render “specialized 
service to business and finance” to 
seek such solutions of the legal prob- 
lems of our clients as are compatible 
with changing social concepts and as 
will avoid the abuses of economic 
power to which our profession too 
often contributed in past decades. 
Deterred neither by self-complacence 
nor by the slanders of pseudo-reform- 
ers, we must strive, not alone for 
improving standards of practice, but 
as well for improving law, better 
adapted to the needs of the times 
and better administered, and by the 
same token we must continue to chal- 
lenge laws we believe anti-social and 
administration we believe arbitrary, 
never forgetting that the ultimate 
objective of our profession is that 
complete justice shall not only be 
granted to, but shall be enforced 
against, all members of society, rich 
and poor alike. 


The Court and the Popular Will 


higher law or a natural law, then 
there will be disagreement in the 
Court.?8 


22. 12 Harv. L. Rev. 460 (1899). See R. W. Mul- 
ligan, S.J., ““A Note on Legal Pragmatism’, 21 
Thought 513-522 (1946); Miriam Theresa Rooney, 
“Mr. Justice Cardozo's Relativism'’, 19 New Scho- 
lasticism 1-47 (1945), ‘‘Borrowings in Roman Thought 
and Christian Thought"’, 6 The Jurist 3 (1946), Low- 
lessness, Law and Sanetion (1937). 


23. As all persons are said to be born Aristo- 
telian or Platonist, so differences, particularly 
with respect to government power are due to 
some extent to inescapable bias either toward lib- 
erty or toward order. See Ben W. Palmer, ‘‘Lib- 
erty and Order’’, 32 A.B.A.J. 731 (1946). 
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The Court and the Popular Will 


If a new civilization is being 
born,” certainly the law is in the re- 
making. Roscoe Pound, as we have 
indicated, prophesied a creative 
epoch before the revolutionary de- 
mands made the law after 
World War I and as a result of 
the great depression.*® In 1934 Jus- 
Frankfurter wrote:?® “Plainly 


upon 


tice 
we are in the midst of another great 
creative period in the Court's history 
when ultimate issues of society will 
for a time steadily solicit its judg- 
ment.” And since these are ultimate 
issues, the challenge to the bench 
and Bar of America and to all in- 
telligent laymen is to help the Jus- 
tices of the Court towards a judg- 
ment which will reconcile liberty 
and law and preserve against erosive 
philosophies individual and minor- 
ity rights while improving the legal 
economic order. 

Skepticism is sterile and unsatis- 
factory because men cannot long 
endure without an affirmative verte- 
brate truth. It is no defense against 
false aggressive philosophies. It in- 
vites them to fill the vacuum it cre- 
ates. Pragmatism and _ relativism 
tempt men to live from day to day 
on the shimmering surfaces of tem- 
porary waves of anticipation and 


emmummmee Judicial Conference 


(Continued from page 121) 

sented to the Conference the report 
of the Committee on Bankruptcy 
Administration, of which he was the 
chairman. The report of the Chief 
Justice, summarizing the data thus 
presented observed that “the portion 
of monies received from the assess 
ment of fees and charges during the 
year ear-marked for deposit in the 
referees’ salary and expense funds, 
exceeded the 
from these funds denoting a 
healthful financial condition, and a 


amounts expended 


self-sustaining basis, for the system 
.... Estimates submitted by the Ad- 
ministrative Office indicated a con- 
tinuation of the increase trend in 
filing, and for the year 1949, 26,000 
cases were expected to be filed, with 
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content, oblivious of the undertow of 
totalitarian philosophies that, un- 
heeded, will bring them to destruc- 
tion. If they read history objectively 
and zealously,search for ultimates, 
they will bring greater unity in the 
public mind and harmony in the 
Court, to its enhanced prestige** and 
a restoration of sound principles of 
judicial review and of constitutional 
government. And they will do this 
by bringing to fruition the present 
renaissance of scholastic natural law 
—the great heritage of Greco-Roman- 


32,000 filings in 1950. Reports con- 
cerning the dispatch of the Referees’ 
business were most satisfactory, and 
reflected a high level of efficiency in 
its Management”. 
The Conference then authorized 
a number of changes in the number, 
territories 
and 


salaries, and places of 


office status of referees in 
certain districts. It adopted a resolu- 
tion (1) that no part of the $45.00 
filing fee paid upon the commence- 
ment of a bankruptcy proceeding is 
refundable upon the dismissal of the 
proceeding, and (2) that the addi- 
tional charges for the salary and 
expense funds, promulgated by the 
Conference, are to be collected in 
all straight bankruptcy and arrange- 
ment cases under Chapter XI of the 


Anglo-American Christian tradition. 
For it offers an enduring basis for 
stable constitutional freedom in the 
America that we love. 

(Copyricut 1949 By Bren W. PALMER] 


24. For example, P. A. Sorokin, The Crisis of 
Our Age (1941). 
25. See also, Frankfurter in Harv. L. Rev. 35 


(1931). 

26. 48 Harv. L. Rev. 280 (1934). It may be noted 
here that Justice Frankfurter in 60 Harv. L. Rev 
326 (1947) indicates his conception of law ‘‘Not 
as the disguised manifestation of mere will but 
as the effort of reason to discover justice’’. 

27. For Robert H. Jackson on the subject of dis 
sent as weakening the Court, see Jackson, op cit 
page 180, supra n. 18; Hearings page 47, and 
Leon Green, Hearings 226; supra n. 18. 


Bankruptcy Act, administered befor 
a district court without reference to 
a referee in bankruptcy, in order 
that the costs of administration may 
be uniform, and to provide necessary 
monies for the maintenance of the 
referees’ salary and expense funds. 
The Conference also adopted 4 
resolution amending Paragraph | of 
the schedule which it had previous!) 
adopted, of charges for special 
services relating to and connected 
with proceedings before referees, so 
that the paragraph will read as 
follows: 


1. For the preparation and mailing 
of each set of notices in asset cases and 
in cases filed under the relief chapters 
of the Bankruptcy Act, as amended, 
in excess of 30 notices per set, 10 cents 
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for each additional notice on the first 
10,000, 5 cents per notice on the next 
10,000 and 3 cents per notice on the 
balance, provided, That in no pro 
ceeding administered in straight bank- 
ruptcy shall the total charge for the 
referees’ expense fund for special serv- 
ices exceed 25 per cent of the net pro 
ceeds realized. 

Upon recommendation of the 
Committee on Bankruptcy Adminis 
tration, the Conference renewed its 
recommendation that Section 57j of 
the Bankruptcy Act be amended to 
the running of 


penalties on tax claims at the time 


stop interest and 
of the filing of the petition in bank- 
ruptcy, and that 58d_ be 
amended to permit the publication 
of the notice of the first meeting of 


Section 


creditors to be discretionary, as in 


the case of other notices. 


It also approved of the proposal 
to amend Section 62b(1) of the Act 

permit referees to receive eithet 
a reasonable per diem allowance in 
lieu of subsistence while travelling 
official business or their actual 
$8.00 per 
certificate 


on 
expenses, not exceeding 
day payable upon their 
(the present maximum 
is $7.00 per day) . 


allowance 


The Chief Justice Reviewed Report 
on Economy in Court Operation 

The Chief Justice then reviews the 
activities and report of the com- 
mittee appointed by the Conference 
at its 1947 session to consider ways 
and means of economy in the opera- 
tion of the federal courts. The report 
was submitted to the Conference by 
the committee’s chairman, Chief 
Judge John J. Parker. As a result 
of the studies made by the committee 
and others appointed in each circuit, 
the Committee reported that “con- 
siderable improvement had already 
been achieved”’ 


The committee 
throughout the 
now required to. be held at many 
places where such a service is entirely 
unnecessary”, that although the 
situation has been recognized by the 
judges, a complete solution can be 
obtained only by and 


observed — that 


country “court is 


legislation, 


that this should be in such form as 
to permit the district judges to deal 


with the situation by rule of court 


rather than to endeavor to secure 


independent legislation as individual 
The Committee was of 


cases arise. 


the view, that this is not a subject 
that should be left to the 
cretion of the district judges, but that 


the circuit judges, as members of 


sole dis- 


the circuit judicial councils “have 
responsibility as well as the district 
judges for the proper administration 
the 
should logically have a voice in the 


of justice within district and 


matter’. It therefore recommended 
that the suggested legislation should 
require approval the 


before 


circuit 
the 


by 
councils changes in 


present statutory requirements are 


made by rule of court, in order to 


provide ‘a broader point of view in 
the consideration of these problems” 
Accordingly, the 
the prompt 
the following revision of Section 
138 of Revised Title 28 of the United 
States Code: 

§ 138. Times, and 
for holding court subject to rule. 

(a) The times for holding regular 
terms of court at the places fixed by 
this chapter shall be determined by 
rule of the district court. 


Conference recom- 


mended enactment of 


places divisions 


(b) Notwithstanding the provisions 
of Sections 81 to 131, both inclusive 
of this title, divisions of districts and 
places for holding regular terms of 
district court may be changed or abol- 
ished by rule of the district court 
upon a finding that the public inter- 
est so requires and approval by the 
judicial council of the circuit. 


The 


mended 


Conference also 
that 


tion be given by the district judges 


recom- 
immediate considera- 
and circuit judicial councils to the 
exercise of the powers given them by 


Sections 138, 140 (a) and 141 of the 


Judicial Conference 


that 
sub 


new Judicial Code, observing 


these “provide a framework for 
stantial reductions in expenses and 
that 


economies, consistent with the proper 


their use to accomplish such 
and efficient dispatch of the court 
business, is warranted”’ 
The 


the district judges make a 


Conterence also urged that 
careful 


survey of existing conditions in their 


respective districts, with a view to 
the elimination, under Section 751 
of the Revised Code, of branch 


offices of the clerks of the courts that 
are superfluous, and the consequent 
of considerable of 


saving sums 


money. 


Economies in Jury Trials 

Urged by Conference 

The Conference discussed the possi- 
increased 
of 
within a single 


bilities for economy and 
efficiency by the 


districts lie 


consolidation 
which 


state, and adopted the following 
resolution: 
Be IT RESOLVED, That, henceforth, 


the Judicial Conference of the United 
States will definitely oppose the crea 
tion of any additional judicial dis 
trict; and, where it is found that ad 
ditional judicial service is necessary, 
it will recommend that such service be 
provided by the creation of additional 
judgeships within the then existing 
judicial districts. 
The Conference also approved the 
of the Committee on 
that each judge serving 
of the court where no 
has his residence should 
to administer his docket 
with the least possible number of 
in order to reduce to 
the main items of 
expense required for the holding of 


suggestion 
Economy 
divisions 
judge 
endeavor 


court sessions, 
the minimum 


court away from his residence. 
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Nation Wide Coverage by former F.B.1. Agents with 
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DETROIT INVESTIGATIONS 


We have assisted many lawyers with 
problems in Detroit. Thefts, activities of em- 
ployees, undesirable personnel, concealment 
of assets. Accurate legal investigations, 
background information for pros ve ex- 
ecutives. Thoroughly experienced. Licensed 
and bonded. Nationwide Representation. 

Any problem handled with discretion. 


WILLIAM J. QUINN CO. 


763 Penobscot Bidg., Detroit 26, Mich. 
Cherry 2770 or Cherry 2751 
William ]. Quinn. Prezident, Former Special 
Agent of the F.B.I. 











Economies in jury administration, 
which would result from the use of 
jury pools in multiple-judge courts 
where judges sit simultaneously, and 
from the synchronization of times for 
jury trials, to make possible the most 
efficient use of the jury pool, were 
considered by the Conference, and 
recommended to the courts. Other 
means of economizing in jury ad 
ministration recommended were the 
elimination of unnecessary sessions 
of court in outlying divisions, restric- 
tions on the size of jury panels 
called, more widespread employment 
of the practice of requiring prospec- 
tive jurors to answer questionnaires 
as to their qualifications, before 
summoning them to the court, and 
the selection as jurors of qualified 
persons who reside within a reason- 
able distance of the place where 
court is held. The Conference also 
recommended that each chief judge 
appoint for his circuit a committee 
to investigate the use of jurors, and 
make recommendations to increase 
the efficiency of that use, and it 
directed the Administrative Office to 
survey the courts in metropolitan 
areas and furnish information to the 
Conference as to particular methods 
to promote economy in the jury ad- 
ministration of these courts. 


American Bar Association Journal 
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Speaking of the value of pre-trial 
procedure, as a means of economy, 
urged continued 
consideration study of the 
device by judges who do not use it, 
and its broadened use by those who 
do. It emphasized the fact that “10 
years of experience in the federal 
courts have demonstrated beyond 
peradventure that the pre-trial pro- 
cedures result not only in greater 
efficiency in the judicial process but 
in great economies in time and 
money for the courts, the litigants, 
and the public”. In this connection, 


the Conference 


and 


the Conference also called attention 
to the value of the related provisions 
of Rules 26-36 of the Federal Rules 
of Civil dealing with 
depositions and discovery, and of 
Rule 56 providing for summary 
judgment, urging the district judges 
to promote their use. 


Procedure 


The Committee on Economy had 
the attention of the Con- 
ference to the highly important 
function in the efficiency of the 
courts, of the offices of the clerks of 
court. It urged the desirability of 
adoption for those offices of the most 
efficient office methods, and labor- 
saving devices, and it directed the 
Administrative Office to expand its 
activities in this field. This recom- 
mendation was approved by the 
Conference. 


called 


Other suggestions for economy 
approved by the Conference were 
recommendations that all of the 
courts of appeals give serious con- 
sideration to the adoption by local 
rule of provisions to make operative 
Subdivision (0) of Rule 75 of the 
Federal Rules of Civil Procedure, 
which provides for the transmission 
to the courts of appeals of the 
original papers in the district court 
files, instead of copies of them, and 
the rule now in force in some circuits 
which permits and requires pertinent 
parts of the record to be printed as 
appendices to the briefs, thus dis- 
pensing with the cost of printing the 
full record separately. Commenting 
on these recommendations, the re- 
port states “that the experiences of 
those circuits in which these prac- 


tices were followed, clearly demon- 
strated that substantial savings in 
labor, time, and expense to the 
courts and the parties resulted from 
their use’’. 

The Chief Justice included in his 
report a section giving the status of 
various legislative proposals _pre- 
viously recommended by the Con- 
ference. The first of these is a bill to 
provide for the more adequate pro- 
tection of the rights of indigent 
litigants in the federal courts. The 
Conference agreed with its commit- 
tee on this subject that the proposal 
should provide that counsel ap- 
pointed to represent poor persons in 
criminal cases in trial courts on a 
compensated basis should continue 
to represent them to receive 
compensation on appeal in proper 
cases, and it adopted a draft of a 


and 


section to provide for this. It con 
cluded that it is inadvisable at this 
time to include in its proposed legis- 
lation provisions for the payment of 
compensation to counsel appointed 
to represent poor persons petition- 
ing for habeas corpus. It concluded 
that, in those districts having cities 
of over 500,000 population, the 
representation of poor persons in 
criminal proceedings might be by 
counsel appointed and compensated 
in the individual case, where the 
district court so recommends and the 
circuit council approves. Otherwise 
in districts with cities of 500,000 
population the representation must 
be by appointed public defenders, 
it there is to be any system of com- 
pensation for poor 
defendants. 


of counsel 


Federal Youth Correction Authority 
Favored by Conference 

After directing that certain changes 
be made in its previous recommenda- 
tion regarding the enactment of a 
law to provide for a federal youth 
correction authority, the Conference 
“reaffirmed its interest in the prompt 
enactment of legislation establishing 
a correctional system for youthful 
offenders convicted in the courts of 
the United States along the lines 
previously recommended, and _ it 
directed that the Congress be again 
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informed of its deep interest and 
feeling in this proposal in the hope 
that favorable action thereon may be 
had in the immediate future”’. 

It recommended that the bills, 
previously proposed by it, to provide 
for the review of orders of the Inter- 
state Commerce Commission and 
certain other agencies by the courts 
of appeals, with review by the Su- 
preme Court on certiorari, rather 
than by three-judge district courts 
with direct appeal as of right to the 
Supreme Court, be approved in the 
form in which they were reported in 
the 80th Congress by the majority 
of the House Committee on the 
Judiciary; since it was its view that 
Sections 8 and 10 of those bills fully 
protect the rights of the commissions 
whose orders are in question. 

The reaffirmed _ its 
approval and recommendation pre- 
viously the legislation 
providing for a modernized jury 
commission, and uniform qualifica- 
tions of jurors for the federal courts, 
“as well as the repeal of Subsection 
t of Section 1861 of Title 28, United 
States Code, if action was 
deemed necessary”. It reaffirmed its 
indorsement of legislation to provide 
of treatment, care and 
custody of ins:ne persons charged 
with or convicted of offenses against 


Conference 


given to 


such 


1 metho: 


the United States. 


Chief Justice Appoints 

New Committees 

The Conference Committee on Codi- 
fication and Revision of the Judicial 
Code, reporting through its chair- 
man, Judge Albert E. Maris, reported 
the completion of its task by the 
nactment of Public Law 773, which 
embodied the revision of Title 28 
f the United States Code. The 
Conference thanked the committee 
and continued it to consider matters 
f clarification, the correction of 
errors and such other matters as 
might be specifically referred to it by 
the Conference. 

Reports of the Committees 
Judicial Statistics and Pretrial Pro- 
cedure were received and approved, 
and ordered circulated to all judges. 
The Conference urged that the sug- 


on 





gestions and recommendations of 


these committees be earnestly con- 
sidered by the judges. The report of 
the Committee on the definition of 
1 “felony” to make it depend upon 
punishment actually inflicted rather 
than that which could be lawfully 
imposed was received and ordered 
circulated to the judges for the pur- 
pose of obtaining their views 
regarding the proposal. 

The estimates of expenditures and 
appropriations for maintenance of 
the administrative 


office for the fiscal year 1950 and for 


the courts and 


1949 deficiencies were considered and 
approved, 
All 


specified ones which had completed 


committees except certain 
their work were continued. 

The Chief Justice then reported 
the composition of two new commit- 
tees, one with Chief Judge Calvert 
Magruder, of the First Circuit, as 
chairman, to study a proposal for the 
elimination or modification of the 
provision for a three-judge district 
court in anti-trust litigation, and 
another, under the chairmanship of 
District Judge William C. Coleman, 
of Maryland, to consider methods 
for dealing with the wages and effects 
of deceased or deserting seamen. The 
Chief Justice was empowered in his 
discretion to increase the member- 
ship of existing committees, recon- 
stitute discharged committees, fill 
vacancies and appoint new commit- 
tees. The committee appointed to 
advise and assist the Director of the 
Administrative Office was continued, 
and the Conference thereupon 
recessed subject to the call of the 
Chief Justice. 
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